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NOTES OF THE WEEK 








Altering Sentence 

The Yorkshire Post calls attention to 
a statement made by Mr. R. Cleworth, 
Q.C., the Leeds stipendiary, following 
upon what appears to have been some 
criticism of a sentence he had passed 
and a suggestion reported in another 
newspaper that the matter might be re- 
considered. 


The learned magistrate refrained 
from making any sort of comment on 
the merits of the case, because, as he 
said, it might be the subject of an 
appeal to quarter sessions, and was in a 
sense sub judice. What he wished, and 
if we may say so rightly wished, was to 
make clear to the public the fact, of 
which most people are not aware, that 
when a magistrates’ court has finished 
the day’s session and risen, it is functus 
officio and has no power subsequently 
to reconsider and alter its sentence, 
even if it would like to do so. 


Mr. Cleworth also referred to the 
facilities for appeal, including the 
grant of an appeal aid certificate, and 
the general practice of releasing an ap- 
pellant on bail if he is in custody. It 
is well that the public should be in- 
formed about all this. 


How Not to Pay a Fine 


By one of those curious coincidences 
that we notice at times, we saw two 
paragraphs, one in The Scotsman, the 
other in The Birmingham Post, within 
two days of each other, reporting cases 
in which men admitted stealing in order 
to pay a fine. In the first case another 
fine was imposed and time allowed for 
payment. In the second, the defendant 
was sent to prison. 


In neither case was the object 
achieved, and the fines remain owing. 
No doubt the men counted on escap- 
ing detection, as so many offenders do, 
and so they took the risk. Their first 
conviction ought to have been a warn- 
ing. They were foolish as well as dis- 
honest, for they could have applied to 
the court for further time to pay. In 
these days most magistrates’ courts are 


by no means hard on defendants in this 
respect, and it can be said that in gen- 
eral defaulters are not sent to prison 
if they have been really unable to pay. 
Exceptions occur now and then, but 
they are few, and there is always a 
good reason. 


Film Shown in Borstal Institution 


There was an unfortunate sequel to 
the showing of a film in the Portland 
borstal institution, and it proves how 
necessary it is to think hard before 
selecting a particular film, however suit- 
able it may be for most audiences. 


The film, The Colditz Story, a war- 
time escape film, was shown, and the 
next day two young men escaped, in- 
spired, it was stated, by what they had 
seen. In the course of the escape an 
officer was “slashed.” At the Dor- 
chester Assizes they were each sen- 
tenced to imprisonment for conspiracy 
to wound and for robbery with violence. 
Cassels, J., described the choice of the 
film as ridiculous, and sent for the gov- 
ernor of the borstal, who said the 
escape was only an incident in the 
story, the object of showing it being to 
show how men in prison could get on 
living together. 


The learned Judge sentenced the two 
prisoners to terms of two years and 
four years. the sentences to run con- 
currently. 


Owner's Liability for Servant’s Acts 

At 121 J.P.N. 300, in P.P. 6, we ex- 
pressed the opinion that where it is 
sought to make the owner of a vehicle 
liable for the use of the vehicle at a 
time that it is being driven by his ser- 
vant in the absence of the owner the 
prosecution must prove that the vehicle 
at that time is being used on the 
owner’s business. Reference was made 
in the question to the unreported case 
of Watson v. Patterson (1949) and we 
said in an answer that without seeing a 
full report of that case it is difficult to 
say how it affects the question we were 
answering. 
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We are indebted to a correspondent 
for sending us a copy of the Case Stated 
in Watson v. Patterson, although he has 
not been able to find any report of the 
case. The case was stated by way of 
appeal by Watson, who had been con- 
victed of using a certain mechanically 
propelled vehicle on a road when no 
excise licence was in force. The facts 
found by the justices were that on the 
day in question the said vehicle was in 
use on a road, and that on that day no 
excise licence was in force. Watson was 
at that time the registered owner of the 
vehicle. Watson was later seen and 
said that he was not driving the vehicle 
at the material time and that no one 
had his permission to drive it. Watson 
was asked to give any information 
which he might receive as to who had 
used the vehicle at the material time. 
but he gave no such information. Wat- 
son did not give any evidence when the 
case was heard and he called no wit- 
nesses. 

Watson urged before the justices that 
there was no evidence as to who was 
using the vehicle at the material time 
and, therefore. that there was no evi- 
dence that he was then using it. The 
justices held that on the facts they 
found they were entitled to convict 
Watson, and they did so. 


Our correspondent tells us that the 
High Court took the view that the facts 
found were sufficient to raise a pre- 
sumption that Watson was using the 
car and that it was for him to rebut 
that presumption by giving evidence 
and that as he had not chosen to do 
so the justices were entitled to convict. 
The appeal was dismissed with costs. 


This is not a reported case, but even 
accepting the position as stated above. 
we do not think that it affects the ques- 
tion we answered at 121 J.P.N. 300. 
There are a number of cases which go 
to show that a person is not criminally 
liable. save in exceptional circum- 
stances, for the acts of his servant 
unless it is proved that the servant was 
acting within the scope of his employ- 
ment and in the course of his master’s 
business. One such case is Star Cinema 
Ltd. v. Baker (1922) 86 J.P. 47. We 
think that it is implicit in such cases 
that positive evidence that the servant 
was so acting is required and that it 
cannot be inferred. Where it is proved 
that the person using B’s vehicle is A a 
court is not entitled to draw the 
inference that A must have been using 
it on B’s business and to put upon B 
the onus of proving otherwise. 


Defective Vehicles 

Section 7 of the Road Traffic Act, 
1956, amended s. 8 of the Act of 1934 
by making unlawful the sale, or supply, 
or the offer to sell or supply, a motor 
vehicle or trailer for delivery in such a 
condition that its use on a road in that 
condition would be unlawful by virtue 
of any provision made as respects 
brakes, steering gear or tyres by regu- 
lations under s. 30 of the Act of 1930, 
or in such a condition, as respects light- 
ing equipment or reflectors or the main- 
tenance thereof, that it is not capable of 
being used on a road during the hours 
of darkness without contravention of 
the requirements imposed by law as to 
obligatory lamps or reflectors. Section 
8 (4) of the Act of 1934 provides a 
defence when the seller or supplier can 
show, inter alia, that he had reasonable 
cause to believe that the vehicle would 
not be used on a road in Great Britain 
or would not be so used until it had 
been adequately repaired. 

There can be no doubt that it is im- 
portant to prevent defective vehicles 
being used on our crowded roads, and 
it is as important to penalize the person 
who encourages such use by the sale or 
supply of unroadworthy vehicles as to 
penalize the person who actually uses 
them. This is the purpose of the amend- 
ments to s. 8, supra, which in its orig- 
inal form covered only those cases in 
which the use of a vehicle is unlawful 
by virtue of the provisions of s. 3 of 
the Act of 1930, i.e., it does not comply 
with the appropriate regulations as to 
construction, weight, and equipment. 

The Liverpool Daily Post of May 11 
reports a case in which a man was con- 
victed of using a vehicle with inefficient 
steering, inefficient brakes and a de- 
fective silencer. The police officer con- 
cerned stopped the vehicle because of 
the noise it was making. He found 
that the exhaust system had broken 
away on the engine side of the silencer. 
With the handbrake applied the vehicle 
could be pushed quite easily and there 
were 8 ins. of play on the steering 
wheel. The defendant was fined £2 in 
respect of the brakes, £2 in respect of 
the steering and 10s. in respect of the 
silencer. He is stated to have said that 
he had just bought the car and was 
taking it home. No mention is made 
in the report about any proceedings in 
respect of the sale of the vehicle. and 
we cannot comment on this aspect of 
the matter. 


Bastardy Law Consolidation 


For a great many years there has 
been complaint that consolidation of 


the patchwork of sections in various 
statutes relating to affiliation and 
bastardy was long overdue. At last 
consolidation seems to be near. The 
Affiliation Proceedings Bill, introduced 
in accordance with the provisions of 
the Consolidation of Enactments (Pro- 
cedure) Act, 1949, will, if it becomes 
law, repeal various scattered provisions 
and the whole of some Acts, replacing 
them in a short Act of 13 sections. 
The Bill is not likely to encounter 
opposition, and discussion will no 
doubt consist of suggestions for possible 
improvements in form. Any amend- 
ments will, under the Act of 1949, be 
confined to minor matters. This 
process of consolidation of certain 
branches of the law is making the task 
of those concerned with these subjects 
less troublesome, and this latest ex- 
ample is welcome. 


Escape from Prison 

The appellant in person, in R. y. 
Hinds (The Times, May 21). argued in- 
geniously but unsuccessfully that it was 
not a common law offence for a con- 
victed prisoner to escape from prison. 
though he admitted it would be an 
offence in the case of a prisoner await- 
ing trial being, as he submitted, a 
contempt of court. He said there was 
no recorded case in which a convicted 
person was indicted for leaving prison. 

The appellant had been convicted at 
Assizes for breaking out while serving 
a sentence of preventive detention, and 
he appealed against conviction. 

Byrne, J.. delivering the judgment of 
the Court of Criminal Appeal, dismis- 
sing the appeal, said that the appellant’s 
view of the law was completely erron- 
eous and it was a common law offence 
to escape from prison in the case of 
both convicted persons and those await- 
ing trial. 

It is stated in Archbold, 33rd edn.., at 
p. 1257, where authorities are quoted, 
that it is an indictable misdemeanour at 
common law for a prisoner, whether 
innocent or guilty, to escape without 
the use of force from lawful custody on 
a criminal charge, whether the escape 
is effected by artifice or in consequence 
of neglect in the custodian, and 
whether it is made from gaol or in 
transit thereto. 


Income Tax 

While the assessment and collection 
of income tax and sur-tax is obviously 
carried out in accordance with the 
appropriate statutes, in practice certain 
points, either of interpretation or con- 
cession, are agreed from time to time 
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by the Commissioners of Inland Rev- 
enue. We mention a few of these 
which may be of interest to our readers. 


That provision of the Income Tax 
Act, 1952, is well-known which enables 
the owner of land or houses to claim 
repayment of tax on the amount by 
which his expenditure on maintenance, 
repairs, insurance and management, 
based on the average of the five years 
preceding the year of claim, has ex- 
ceeded the repairs allowance under 
sch. A. It has been further agreed that 
where a five year average cannot be 
calculated, for example where a new 
owner cannot ascertain particulars of 
the previous owner’s expenditure, the 
claim can be based on actual expen- 
diture if the new owner agrees that this 
basis shall operate for the first five 
years. Another noteworthy point is 
that where alterations are carried out 
which have the effect of obviating the 
necessity of repairs an agreed estimate 
of the cost of such repairs can be in- 
cluded as maintenance expenditure. 


There has been some confusion of 
local practice about the taxation of 
travelling allowances paid to peripatetic 
teachers. It will be remembered that 
as a general rule the cost of travelling 
to and from one’s place of business is 
not an allowable expense for tax pur- 
poses. It has now been agreed, how- 
ever, by Somerset House that expen- 
diture on travelling from home to 
different schools in various parts of a 
county is incurred in the performance 
of duty and that sums paid in reim- 
bursement of such expenditure are not 
taxable. 


On the question of travelling it is 
worth mentioning that a director of a 
non-profit making company which, for 
example, manages a sports ground or 
runs a club, is not taxable on reim- 
bursement of his travelling expenses if 
he gives his services without remunera- 
tion. 


Police officers and firemen are en- 
titled to special pensions if disabled 
through injury received whilst on duty. 
The amount by which such a pension 
exceeds that receivable if retirement 
had been on grounds of ill-health is not 
regarded as taxable. 


Relief is obtained on life insurance 
premiums, the allowance being two- 
fifths of the amount of the premiums 
with larger fractions where the total 
Premiums paid are £25 or less. It 
should not be overlooked that pay- 
ments made by members of trade 
unions for superannuation or death 
benefits also qualify for this relief. 


Rating of Charities, etc. 

In answering P.P. 13 at p. 138, ante, 
we said that opposite opinions had been 
expressed about the date at which a 
notice could be served under s. 8 of 
the Rating and Valuation (Miscellan- 
eous Provisions Act), 1955, to end 
certain concessions given by the section. 
We thought it worth while, in view of 
the doubt which existed, to try serving 
notice in the then current month of 
March, although we made it clear that 
we were far from confident. The Times 
of May 16 reports a decision of Wynn 
Parry, J., in favour of the more strict 
interpretation of the section. In St. 
Pancras Borough Council v. The Uni- 
versity of London, he held that notices 
served before the expiry of the first 
year of the new valuation list were 
ineffective. The case was obviously one 
where it was legitimate to test the issue, 
both because of the amount of money 
involved (for the borough council will 
apparently lose more than £60,000), and 
because the ratepayer was in a posi- 
tion to obtain the best advice. Fortun- 
ately, not many rating authorities stand 
to lose so much, whichever view of the 
law they act upon. Looking to the 
doubt which exists, and the large sum 
of money at stake, the rating authority 
may decide to take the case to the 
Court of Appeal. In that Court the 
Lord Chief Justice has already said, of 
another point arising on the same sec- 
tion, that the sooner it goes to the 
House of Lords the better. The pity is 
that the section was not framed in such 
a way as to avoid this litigation. 


Buying a House Abroad 

Although in this country the credit 
squeeze has exerted a depressant effect 
upon the processes of house purchase 
it is interesting to consider methods 
which are employed by other nations 
to encourage home ownership. The 
credit squeeze has been effective and 
but for the Suez episode things would 
most likely by now be back to normal 
had they not been retarded by the eco- 
nomic difficulties following this set- 
back. However, the day should soon 
come again for methods of increasing 
the opportunities for people to own 
their own houses and it is instructive to 
consider the examples of foreign coun- 
tries in this direction. 

In the Federal Republic of Western 
Germany many different devices have 
been used to foster house-ownership. 
These take the shape of income or pro- 
perty tax relief, incentives for private 
savers, remission of land registration 
fees, freehold ownership of flats and 
apartments, and low interest loans for 
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people proposing to build their own 
houses. In the sphere of tax relief there 
are three main schemes: (1) tax relief 
is granted on capital accumulations for 
building purposes, (2) the private owner 
or builder may deduct 10 per cent. of 
the costs of building his house from his 
taxable income during the year of its 
erection or during the subsequent year. 
In the following 10 years he is allowed 
to deduct 10 per cent. of the building 
costs. After this there is further relief 
in respect of the balance of the costs 
by way of tax reduction for deprecia- 
tion. Steps are also taken to encourage 
private people to lend for building pur- 
poses. A person who advances an 
interest free loan for at least 10 years 
may deduct 25 per cent. of the nominal 
value of the loan from his taxable in- 
come. In the corporation tax field real 
estate savings banks and mortgage 
banks pay only half the normal tax, 
whilst property tax is remitted for the 
years during which the intending owner 
pays tax on site value only. There are 
also conveyancing duty reliefs, exemp- 
tions from land registration fees, sub- 
sidies in aid of building society pre- 
miums and long term loans at very 
cheap rates. 

In the Commonwealth, New Zealand 
has established a scheme for the sale 
of state built houses to their tenants at 
prices based on amount of replacement 
value less depreciation. This scheme 
embodies the following main character- 
istics (a) for the cheaper houses a sus- 
pensory loan (which may be written off 
after seven years’ occupation) interest 
free of 10 per cent. of the sale price, 
(b) an initial deposit of five per cent., 
the balance being guaranteed by a mort- 
gage insurance with a five per cent. 
annual premium, and (c) provision to 
write off the balance if the tenant dies 
before 60. There is also a state scheme 
for completing houses to a certain 
building stage and then selling them to 
private purchasers selected by ballot 
who finish the rest of the work. Cheap 
sets of plans and specifications are also 
made available by the Government. 


Across the channel the French Gov- 
ernment encourage house ownership by 
various methods including property tax 
relief, reduction of land registration 
fees and owners co-operative societies 
which enable a share-holder to acquire 
the property in his house when his 
shares are completely paid up after a 
series of instalment payments. 


There is no doubt of the desirability 
of widespread house-ownership and the 
foregoing ideas seem worthy of consid- 
eration in this country. 
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MAGISTRATES AND DEPOSITIONS CASES 


By ROY H. WEEKS 


There has been some comment about the number of charges 
of housebreaking which justices have to handle as examining 
justices before the accused is committed to a higher court for 
trial. The suggestion has been made that the law should be 
changed so that cases of this nature could be determined by 
summary trial. Apart from the obvious reasons, this might 
be considered a good idea on the ground that cases of this 
description do tend to create an apathetic approach to the 
duties of justices in depositions cases. It leads to the situa- 
tion where a “junior” magistrate is closeted away with a 
“junior” clerk dealing with an indictable case as a merely 
formal matter. This could result in the proper functions of 
examining justices being lost sight of and it might lead the 
prosecution to misinterpret what is its own proper function. 


In recent months we have seen that the functions of exam- 
ining justices have received exceptional scrutiny. In particu- 
lar, the “ Houseboat Twins ” case illustrated how vitally im- 
portant can be the functions of examining justices, and where 
the distinction lies between their duties and that of a jury. 
In that case, at the court of trial the justices received the 
completest vindication for the way in which they performed 
their duties. 

There can be no doubt that many cases coming before 
examining justices are straight forward, but there are others, 
such as the “ Houseboat” case, which are classic examples 
creating a severe test for examining justices. It was this sort 
of thing which led us from “. . . if a magistrates’ court in- 
quiring into an offence as examining justices is of opinion, on 
consideration of the evidence and of any statement of the 
accused, that there is sufficient evidence to put the accused 
upon trial by jury for any indictable offence, the court shall 
commit him for trial; and, if it is not of that opinion, it 
shall . . . discharge him,” as is found in s. 7 of the Magis- 
trates’ Courts Act, 1952, into a more critical analysis of what 
is expected of examining justices. 

Clearly, this is a judicial duty calling, at times, for the most 
careful assessment of the evidence adduced in court. It is a 
matter which demands that justices shall apply their minds 
to all the important aspects arising in a criminal trial. It is 
true that there is not a final determination of the case, but it 
does call for a determination up to the important stage in 
depositions cases where the accused is put in peril of trial or 
not. The test is whether there “is sufficient evidence”: is 
there evidence upon which a jury could convict. 

In a criminal trial the onus of proving that there is sufficient 
evidence upon which a jury could convict lies with the pro- 
secution. The onus is on the justices to determine judicially 
whether the prosecution has put evidence before them which, 
according to established principles of law, is sufficient to place 
the accused on trial. It is no formality: it is a judicial duty. 


The evidence of the prosecution is subject to test by cross- 
examination, as it is in an ordinary trial, and its quality is 
to be found after this process. If a prosecution witness says 
he saw John Smith carrying a can of petrol on July 18 (the 
day in question) and under cross-examination says he has 
seen him carrying such a can every day, the significance placed 
upon his having the can on July 18 by the prosecution might 
be lost. It depends on the evidential category into which the 
fact falls: if the charge was larceny of a petrol can it might 
be direct evidence; if arson it might be circumstantial evi- 


dence. 


Generally speaking, criminal offences require to be estab. 
lished by evidence tending to prove all the constituents of the 
charge. For example, in bigamy, the first and second 
marriages have to be proved and that the accused was a 
spouse in each. The prosecution must prove this by calling 
evidence before the court. It would not do for a police officer 
merely to say in the witness box that he had charged the 
accused with bigamy and in reply the accused had said “ Yes.” 
This would not be “ sufficient evidence” and no prosecutor 
would seek to reply on this to establish his case. Where 
difficulty in interpreting what is sufficient evidence arises js 
often in cases where the prosecution’s case relies on circum. 
stantial or presumptive evidence. This type of evidence does 
not indicate, necessarily, that there is a heavier burden on the 
prosecution ; frequently this evidence is equal to the best. 
Examining justices have a difficulty where they are faced with 
a case which depends upon circumstantial or presumptive 
evidence, because they are required to distinguish what it is 
they have to decide upon and what should be left, if anything. 
for a jury to decide upon. Here lies the essential difference 
between the functions of examining justices and a jury. Ex- 
amining justices have to test the quality of the testimony 
before them to see if there is evidence of the charge upon which 
a jury could convict. The jury tests the quality of the testi- 
mony before them to see if they should convict. Circumstan- 
tial or presumptive evidence must be evidence on that point 
which it seeks to establish, but testimony, which after cross- 
examination gives rise to other presumptions, is not neces- 
sarily circumstantial evidence of the fact which the prose- 
cution sought to establish. So if the prosecution to establish 
their case rely on circumstantial evidence, it is not sufficient 
for them to say “ We have produced evidence which points 
to fact ‘A’ and notwithstanding that the defence have shown 
that such evidence points also to fact ‘ B,’ we have established 
sufficient evidence for you to commit for trial. It is for the 
jury to decide whether fact ‘A’ or ‘B” is right.” The test 
is whether after this process there is still evidence of the 
charge against the accused. If the evidence is not direct on 
a fact but merely by inference or presumption points to that 
fact, it remains evidence only if it points to no other alterna- 
tive fact which in the circumstances has equal force. This 
creates a neutralizing agent which dissolves the testimony 
into no evidence at all of the fact which the prosecution have 
sought to establish. If this were not so there would be no 
point in cross-examination. 


In the case of R. v. Carden (1879) 44 J.P. 119, 137 the duty 
of magistrates in deposition cases is clearly stated. Cockburn. 
C.J., says “ The duty and province of the magistrate before 
whom a person is brought, with a view to his being committed 
for trial or held to bail, is to determine, on hearing the evi- 
dence for the prosecution and that for the defence, if there 
be any, whether the case is one in which the accused ought 
to be put upon his trial . . .” Lush, J., in the same case, says 
“The general result . . . seems to me to be to confine the 
evidence before the magistrate to evidence tending to prove 
the guilt or innocence of the accused, or to rebut the charge 
that is made.” This clearly emphasizes that the accused by 
cross-examination and evidence can destroy or rebut the pro- 
secution’s case. If, therefore, the prosecution’s case rests on 
circumstantial evidence alone, which is unchallenged in any 
way, then examining justices would commit for trial, assuming 
that that evidence disclosed prima facie evidence of the 
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ingredients of the charge. On the other hand, if that circum- 
stantial evidence is challenged so that the inference emerging 
could be one or more things, then this might reduce the 
testimony to no evidence at all on the charge. If the prose- 
cution relied upon circumstantial evidence to prove fact “ A,” 
an ingredient of the charge, but this was proved as giving rise 
to fact “B” as well, an innocent activity, there can be no 
evidence on that ingredient of the charge. This is a question 
for examining justices and not a question to be left to the 


jury. It is a matter of law and illustrates the separate func- 
tions of justices and jury. Justices are an embodiment of 
Judge and jury and a point like this touches that part of their 
function which might be related to the Judge, because if such 
a point arose at trial it would be the Judge who would 
direct the jury that there is no case. The examining justices 
are not looking at the evidence and saying “ Did he do it ? ” 
but are saying “Is there evidence of the charge upon which 
a jury could say ‘ Did he do it ? ’.” 


NATIONAL INSURANCE ACT, 1946: RECOVERY OF 
CONTRIBUTIONS 


By A. J. CHISLETT 


It is provided by reg. 19 of the National Insurance (Con- 
tributions) Regulations, 1948, that when a person is convicted 
of the offence under s. 2 (6) of the Act of failing to pay a 
contribution, he shall be liable to pay to the National In- 
surance Fund a sum equal to the amount he failed to pay. 
This sum is normally the amount due in respect of a contribu- 
tion for the week in respect of which the summons is issued. 


It is further provided that on such a conviction if the 
defendant has been served with notice of intention to prove 
his failure to pay during the past two years, then he shall be 
liable to pay the sum due in that behalf. Normally, the 
defendant in such a case receives with his summons a notice 
of intention to prove arrears of contributions in respect of 
the person to whom the failure relates, or any other person. 
The case of Shilvock v. Booth (1956) 120 J.P. 133, decided 
that the justices had power to make an order for the payment 
of arrears following a conviction under s. 2 (6). 


Regulation 19 (5) provides that any sum ordered to be paid 
under this regulation shall be recoverable as a penalty. In the 
case cited, Lord Goddard said that this meant that the sum 
was to be recovered “in the same way as the fine is recovered.” 


The question is then—are sums ordered to be paid in re- 
spect of arrears of contributions enforceable as one sum with 
the fine imposed under the Act ; or do the fine and the 
afrears constitute two separate adjudications, recoverable 
separately ? Two interpretations of the relevant provisions 
are possible, the first is as follows: 


One has to turn to the Magistrates’ Courts Act, 1952, for 
the law relating to enforcement of penalties, and s. 64 pro- 
vides for the issue of a warrant of distress or commitment 
in default of payment of “a sum adjudged to be paid by a 
conviction.”” That expression is defined by s. 126 (3) as 
including “‘a reference to any costs, damages or compensa- 
tion adjudged to be paid by the conviction or order of which 
the amount is ascertained by the conviction order.” Thus, 
for example, it is clear that if proceedings led to a conviction 
under s. 14 of the Criminal Justice Administration Act, 1914, 
(for wilful damage) there could be an adjudication of a fine, 
plus costs, plus compensation and these three sums would be 
recoverable as One sum on one warrant ; only one sentence 
of imprisonment could be ordered in default of payment. 


But s. 126 (2) only authorizes the inclusion with the fine 
of costs, damages and compensation. Arrears of contribu- 
tions under the National Insurance Act, 1946, are none of 
these. Further reg. 19 (5) provides that the arrears shall be 
fecoverable as a penalty, not with the penalty. It follows 
that such arrears are not “ included ” in the expression “ sum 
adjudged to be paid by a conviction,” but that they are them- 


selves such a sum recoverable not with, but in the same way 
as, a fine. That is, there must be subsequent proceedings in 
respect of two sums—the fine and the arrears. Both will be 
enforceable in the same way (i.e., as a penalty) but there 
must be two distress warrants, and two commitment warrants 
if imprisonment is ordered. It follows that consecutive sen- 
tences may be ordered. 


It is thought that most courts enforce these payments as one 
lump sum with the fine imposed and, although the point is per- 
haps purely technical with little merit in it, it would appear 
that this may be wrong if the view set out above is adopted. 


It is of interest that the word “ fine ” is defined in s. 126 (1) 
as including “any pecuniary penalty . . . payable under a 
conviction,” and it may be argued, indeed, rightly argued, 
that arrears of contributions are such a pecuniary penalty. 
However that may be, s. 64 does not refer to the recovery 
of fines ; it refers only to the recovery of “a sum adjudged 
to be paid by a conviction,” and as has been shown the 
definition may not permit inclusion of arrears of contribu- 
tions due under the National Insurance Act with a fine im- 
posed at the time the order to pay is made. 


There is, however, another way of regarding the question. 
When one examines s. 126 (3) it is seen that it does not 
contain an exhaustive definition ; it merely recites that a sum 
adjudged to be paid by a conviction shall include costs, dam- 
ages or compensation adjudged to be paid by the conviction. 
This is clearly to ensure that these other sums shall be en- 
forced as fines or penalties. If, however, (the argument runs) 
more than one penalty is ordered to be paid by virtue of one 
and the same conviction (and arrears of contributions are 
recoverable as a penalty by reg. 19 (5)) it becomes unnecessary 
to make special provision for such penalty in any definition 
—it is itself part of the adjudication, inseparable from the 
fine that accompanies it, and enforceable with it as “a sum 
ordered to be paid by a conviction.” Even if one is forced 
to rely on s. 64, the singular includes the plural so that the 
section is properly read as referring to “a sum or sums 
ordered to be paid by a conviction.” 


If this view be the right one, then the fine and arrears of 
contributions, being recoverable as one sum, will be contained 
in one distress warrant or one commitment warrant only, and 
no question arises concerning consecutive sentences of im- 
prisonment in default of payment. 


There is clearly a doubt as to the correct interpretation to 
be adopted, and since the liberty of the subject may be affec- 
ted it is right to resolve the doubt in favour of the defendant, 
in which case the second of these two points of view must 
be favoured. 
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POACHING DAYS AND POACHING WAYS 


By ERNEST W. PETTIFER, M.A. 


Six hundred years separate the early Angevin King John 
from the Hanoverian King George IV, and we have seen how 
consistently the attempt to suppress the poacher was carried 
on through those six centuries. There was never a pause in 
the long fight between those who claimed ownership of the 
game, and those who, with equal persistence, by night and 
by day, took their toll of it. Not all the rigours of the law 
—neither mutilation, outlawry nor death ; imprisonment, fines 
and binding over; not even the banishment of offenders 
from their own land for many years, daunted the poacher ; 
where there was game there were always men who sought it. 


Let us turn now to the three main statutes under which 
these persistent and determined members of the community 
still appear before justices of the peace for judgment and 
punishment. These three Acts of Parliament are the Night 
Poaching Act of 1828, the Game Act of 1831 1 and 2 Will. 4, 
c. 32 and the Poaching Prevention Act of 1862. 


Two of these Acts are approximately 130 years old, and 
the third is approaching a century of service. Parliament 
and the public, apparently, see no pressing reason for any 
amendment of these somewhat antiquated statutes in order 
to bring them into line with modern conditions. It is indeed 
questionable whether, in view of the great changes in rural 
England since Victorian times, there is any need to amend 
the old Acts, but that is not a point for present discussion. 


The penalties under the former Night Poaching Acts were 
far more severe than those provided by the other two Acts, 
but as we have already seen, the English law down through 
the centuries always reserved for the night poacher the most 
serious punishments. Reference to our Stone’s Justices’ 
Manual of today will show that the penalties to which the 
individual night poacher is still liable are three months’ 
imprisonment for a first offence, with the possibility of a 
further six months if he fails to find the required sureties, 
and six months’ imprisonment for a second offence with, 
possibly, a further 12 calendar months for failing to find 
sureties. 


The night poacher even today, therefore, faces serious con- 
sequences if he is caught on one of his unlawful expeditions, 
but his predecessor, for some years after the Act came into 
force on July 19, 1828, was in a more serious plight if cap- 
tured. The preamble to the Act indicates that the legislature 
regarded the taking of game or rabbits by night with extreme 
distaste—“* Whereas the Practice of going out by night for 
the purpose of destroying Game has very much increased of 
late Years, and has in very many instances led to the Com- 
mission of murder and of other grievous offences "—and it 
went on to state that Parliament had decided “ To make more 
effectual Provisions than now by law exist for repressing such 
Practices.” The penalties for first and second offences were 
the same as today, but for a third offence the offender faced 
transportation to the colonies for seven years, or imprison- 
ment for two years. Transportation was not abolished until 
1867. In the present day the night poacher on his third 
offence commits an indictable misdemeanour. 


The armed night poacher who offered violence to owners 
or occupiers of land, or their gamekeepers, it was laid down 
by the Act, was guilty of a misdemeanour not triable by 
justices in petty sessions, but the provision with regard to 
transportation, to which he was formerly liable, has now 
gone. 


Persons to the number of three or more entering land 
together by night for the purpose of taking game or rabbits, 
if armed with “ Gun, crossbow, Firearms, bludgeon, or any 
other offensive weapon,” even if they offered no violence 
when arrested, were liable to not less than seven years’ 
transportation, or not exceeding 14 years’. Now this offence 
is an indictable misdemeanour triable only at Assizes. Apart 
from the abolition of transportation as a method of punish- 
ment, the only other modification of the penal clauses is the 
option to inflict a fine up to £25 (by the Magistrates’ Courts 
ov 1952) for the sentences of imprisonment mentioned 
above. 


As we look over the sections of the old Act once again (it 
takes up less than three pages of the public general statutes 
of 1828), and reflect upon the memories of more than half 
a century ago, the feeling is that in later years there have 
been fewer cases of poaching by night than there were in 
former years. Perhaps the impression is right so far as the 
southern part of the West Riding of Yorkshire is concerned. 
In the closing years of the last century, and during the early 
years of the present century, as the South Yorkshire coalfield 
slowly extended on to, or near to, the large estates where 
game-preserving was carried on, and where there were large 
staffs of gamekeepers, it was not surprising that the new pit 
villages soon began to send forth large gangs of determined 
and persistent poachers who were willing to risk all the pen- 
alties of the law for the excitements of shooting the roosting 
pheasants in the well-stocked coverts and woods, the netting 
of partridges, and the capture of large numbers of rabbits 
by the aid of the long net. 


For the shooting of pheasants by night the parties were 
smaller than those which assembled for a night amongst the 
rabbits. Three or four men with guns, and a couple of active 
men to retrieve the fallen birds and to carry the sacks, made 
up an ideal number for the purpose, for the proceedings had 
to be carried through at speed. The poachers knew that the 
first shots fired at the roosting birds, silhouetted against the 
night sky, would bring out the keepers, and that they must 
keep moving. Possibly, too, the keepers had received a warn- 
ing and were already hidden in the wood. At any moment 
the poachers might find themselves in the beams of the 
torches, and facing the levelled guns of the keepers. But 
pheasants fetched far higher prices than rabbits, and there 
was always the thrill and danger of these night operations 
which appealed to the men who specialized in this form of 
night poaching. 


Amongst these night poachers out for pheasants, and there- 
fore carrying guns, there were some men who would not 
hesitate to use their guns if they saw any chance of escaping. 
One hardened and dangerous offender was notorious for his 
readiness to fire at gamekeepers. He was undoubtedly con- 
cerned in the wounding of several keepers before he was 
convicted of shooting his own son. There was a dispute as 
to the division of the proceeds of a poaching expedition. He 
fetched his gun from the house, shot his son at close quarters. 
and shot him again as he lay on the ground. For this callous 
brutality he received the astonishingly light sentence of 18 
months’ imprisonment, but, soon after his discharge from 
prison, he was concerned, with three of his gang, in a trial 
at Assizes on a charge of shooting a keeper. The keeper's 
life was despaired of for weeks, but he did eventually recover. 
At the trial the Judge was told that he had fired at keepers 
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several times, and of the murderous attack on his own son. 
A sentence of five years penal servitude practically ended his 
evil career, for he died soon after he came out of prison. 


Danger often came suddenly to the keepers on the large 
estates in the early years of the century, and the gamekeeper, 
called upon in an emergency to face men of the above type, 
often displayed nerve and courage of a high order. Soon 
after midnight one clear, winter morning four keepers on 
night duty heard three shots which seemed to come from 
an old and disused quarry, a favourite roosting-place of 
pheasants. A narrow lane led to the quarry, and the keepers 
made their way as quietly as possible along this lane. They 
were nearing the quarry when they heard rustling in the 
bushes which screened it. They stepped under the cover of 
the high hedge, and at that moment a number of men 
emerged on to the lane. Although greatly outnumbered the 
keepers charged the men, but were brought to a standstill by 
a volley of shots. 


Every keeper was hit, but one of them, only slightly hurt 
by a pellet which had ploughed its way across his cheek, fired 
a Verey light which vividly illuminated the scene. All the 
keepers identified four of the ten men in the gang, and a 
second Verey light, fired as the poachers turned to run, con- 
firmed the identification. 


The keepers were in no condition to pursue, for three of 
them were in great pain. One had sustained a very ugly 
wound just above the right knee, which was bleeding pro- 
fusely, and the second had 18 punctured wounds on the legs 
and thighs. The third had many punctured wounds on the 
legs and thighs, and three pellets had entered his groin. It 
was a slow and painful journey for the three to their homes, 
and the keeper shot in the knee had to be removed, later, to 
hospital where he underwent three operations. 


All the gang, of course, made good their escape, but the 
slightly-wounded keeper went for the police, and the four men 
who had been identified were arrested the same night. At 
the Assizes three were sentenced to three years’ penal 
servitude, and the fourth to 18 months’ imprisonment. 


Some of the leaders of the gangs were very truculent, and 
occasionally a keeper would receive a warning to keep out 
of the way on a certain night. One old keeper used to tell 
the story of his father (a head keeper) who had a black-edged 
card put under his cottage door one night. On it, printed 
with a pen, were the words, “ Keep out of the Black Wood 
tonight, or your wife can put this on your grave.” Keepers 
were not, as a rule, of the type to be daunted by this sort 
of bravado, and the head keeper risked the card being a hoax, 
collected his men, and waited in a likely spot in the wood. 
When the poachers arrived they received a very warm recep- 
tion, and several were duly secured and brought before the 
court. 


To counter the nocturnal activities of the unwanted shoot- 
ing parties the keepers frequently used alarm guns. These 
were quite simple contrivances, made of piping and charged 
only with powder. To these were attached trip-wires radiat- 
ing in two or three directions. When the poachers, peering 
up at the branches overhead, their guns at the ready, walked 
into a wire, there was a loud report and a flash, and the 
— would hurriedly call the party off and make for 
ome. 


Another device employed by the. keepers was the use of 
dummy birds. Some keepers, instead of purchasing these 
dummies, would roughly fashion them from pieces of wood. 
Secured to the branches of trees, and seen against the night 
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sky, they were sufficiently realistic to draw the fire of the 
poachers, who would probably fire their second shots at what 
appeared to be roosting birds before they discovered that 
they had been tricked, and that they had not only scared off 
all the real birds in the vicinity but also given warning to the 
keepers. 


The fly-net was used, occasionally, by the old poachers of 
40 or 50 years ago, but seems to have been abandoned 
nowadays, and both keepers and poachers of today know 
little of it. The technique of its employment was apparently 
simple—two men took out the net on to a field where 
partridges slept on the ground, and dropped the net over 
them. In practice the use of this net involved not only a 
high degree of skill but also a considerable knowledge of the 
habits of the partridge. One Yorkshire poacher was wont 
to boast that he and his father in one night had taken 120 
birds by the use of the fly-net, but this form of poaching was 
never really popular even with the old-timers. Probably 
those who did indulge in it did so more for sport than for 
profit, for partridges, there is reason to believe, rarely fetched 
more than 1s. 3d. each. 


The gate-net, too, has become only a relic of the past, 
although it was once recognized as an effective means of tak- 
ing hares by night. A heavier net than the fly-net, it was 
draped over a five-barred gate to a field in which hares were 
known to have their “forms.” When it had been placed 
in position on the gate, and held in place by a row of stones, 
one man with a trained dog, went up one side of the field 
to the top, and then, with the dog ranging along the sides 
of the field to prevent the hares from breaking out of the 
field, the man walked down towards the gate. The hares, 
worried by the dog’s presence, made for the gate, their rush 
dislodged the stones and down came the net upon them. The 
second man would have to be quick in getting his hands upon 
the hares before they broke loose. Two or three might be 
secured from the one field, but the small results appealed 
only to the few. 


It has been said that the bread and butter of the profes- 
sional poacher was the rabbit, and it can be said with equal 
truth that his favourite means of acquiring his bread and 
butter was the long net. In capable hands, as it was usually, 
the long net accounted for very large numbers of rabbits. In 
far-away days when the long nets were in use by a gang two 
or three times a week, it was no uncommon spectacle to see 
the solicitors’ table in court piled high with netted rabbits, 
and scores more might be stacked along the gangways. Two 
hundred or 300— once there were 360 rabbits — might be 
taken in one night. From the bench justices would survey 
the scene, scandalized by such iniquity—while the prisoners, 
from the elevated dock, looked sheepishly on the spoils rent 
from them by unsympathetic keepers, on the large bundles 
of nets and pegs, and perhaps a gun or two which, they knew, 
they were seeing for the last time. The charge under s. 1 
of the Night Poaching Act would be solemnly read to the 
prisoners by the clerk, almost invariably they pleaded guilty, 
and the first question asked by the chairman of the clerk 
would be, “ What can we give them ? ” 


The long net was indeed long—about 80 yds. A cord ran 
through the top and the bottom, and the net was held in 
position by pegs, straight and slender stakes of hazel, pointed 
at one end (the point hardened in the fire before use). When 
the first peg had been firmly driven in, the top and bottom 
cords were securely tied to it, and the net was then unrolled 
at a distance of eight or 10 yds. from a hedge and parallel 
with it. Further supporting pegs were thrust in at regular 
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intervals after the cords had been looped on to them, top 
and bottom. The 80 yds. net would cover roughly 65 yds. 
when set. It had to be loose, with some slackness between 
each pair of pegs so that the bottom six ins. lay on the 
ground. Twenty or 25 men might be mustered for one raid, 
and several nets might be set. When the net was in position 
the driving line (a long cord wound around a hazel stake) 
was tied to one end of the net, at ground level, and one of 
the men walked up the field, paying out the line as he went, 
across the top, and down the other side back to the other 
end of the net. The line was then drawn in, from each end, 
slowly, and as it rustled over the herbage the rabbits began 
to move, without haste at first but then, as the noise followed 
them, more rapidly. As they hurtled into the slack net and 
were entangled, they were seized and deftly killed by the 
men waiting at the net. 


So described the operations sound quite straight-forward, 
but it must be remembered that everything had to be done 
in darkness, and in dead silence. It took long practice to set 
the nets by the very faint light from the stars, and to handle 
the struggling rabbits in the net. Some hares were found 
amongst the captured rabbits, but, now and then, a poacher 
would have a surprise when he laid hands on a fox, or a cat. 
One poacher admitted he had once put his hands on a hedge- 
hog, and another, startled by the size of an unusual animal 
tearing and rending the nets, found that it was a badger. But 
poachers had good nerves for, over all these night expeditions 
there was always the threat of the sudden appearance of the 
gamekeepers and the loss of all the equipment, and, in all 
probability, their liberty. 


Long ago, before even cycles had come into general use, 
the men with the long nets would set out as soon as darkness 
fell, carrying the heavy nets and pegs, and spare sacks for the 
haul, avoiding the roads as far as possible and trudging over 
the fields to the rendezvous, the fields they had marked down 
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for the night’s work. The raid over, the nets had to be rolled 
up, and it was then that sometimes they found that the 
keepers had strewn small pieces of thorn or rusty wire-netting 
in anticipation of their coming. In that case it was almost 
impossible to roll the nets neatly, and they had to be 
bundled-up anyhow. Then the pegs had to be tied in bundles, 
the sacks filled with the dead rabbits, and there was the long 
journey home to face. Only men of strength and hardihood 
could stand the strain and the fatigue. 


In spite of the risks of detection and capture the men 
usually found time to sort out the rabbits before they were 
packed into the sacks, and to gut those which were to be 
taken. Keepers sometimes found a pile of rejected rabbits; 
presumably the poachers could identify by touch those suffer- 
ing from mange. 


The old-time night poachers usually started when quite 
young. Often their fathers were their first teachers, and, 
once in the game, a man rarely left it. If the poacher ever 
paused to try to strike a balance as between the advantages 
and the disadvantages of being a regular poacher, he would 
set on the one side the gratification of his sporting instincts, 
plus a couple of sovereigns or more once or twice a week to 
add to the meagre wage earned by a collier at that time. 
On the other side there was the risk of hard knocks from the 
keepers or a charge of pellets from a keeper’s gun, and, 
always, there was the possibility of capture with three 
months in prison to follow. But if he felt any doubt, the 
thought of past adventures with comrades who would stand 
by him if it came to a fight, and who would look after his 
wife and children if captured—these thoughts, and the over- 
mastering desire to hunt wild creatures in defiance of the law, 
would always tip the balance one way. Once a poacher 
always a poacher ! 


(To be concluded.) 


THE COST OF CAPITAL 


In his budget speech the Chancellor of the Exchequer made 
it plain that while he controls the national finances there is 
to be no return to the days when the Public Works Loan 
Board was the main source of local authority borrowing: he 
emphasized that authorities must go to the money market and: 
not to the Board for the loans they have been authorized to 
raise. 


In practice this market is largely confined to London, highly 
organized and not at all inclined to undervalue the services it 
provides. In fairness it must be said that this feature is not 
limited to the local authority money market: in whatever field 
it is operating the City knows how to charge for the work 
done. 


The State also takes its toll and the costs imposed by City 
and State together are formidable. Consider the investor who 
buys 100 shares costing 105s. each. The cost of the shares 
is £525. to which must be added transfer stamp duty of 
£2 per cent. (£11), contract note stamp of 4s., plus broker’s 
commission of Is. 3d. per share (£6 5s.), and if in due course 
the shares are sold commission of Is. 3d. per share is payable 
again plus the cost of another contract stamp. This means in 
effect that the cost of buying and selling works out at 4s. 9d. 
a share but even that is not the full story: there must be 
added the turn (the difference between the prices at which the 
stock jobber or dealer is prepared to buy and sell respectively) 





which in the case we are considering may well amount to 
ls. 3d. a share. It will be seen therefore that the investor is 
being charged close on six per cent. on his transactions, made 
up as follows: 


Government duty 2.1 per cent. 
Stock broker’s charges eed ... 2.4 per cent. 
Stock jobber’s turn, say 1s. 3d. per share ... 1.2 per cent. 

5.7 per cent. 


In other words if his purchase is at 105s. the shares must 
appreciate to 111s. before even his expenses are covered. 


In the local authority market the charges are not light 
either. The main source of capital in the past was the Public 
Works Loan Board who charge borrowers fees of 4s. per 
£100: repeated criticisms of this impost have failed to secure 
government agreement to any reduction. Mr. James McInnes, 
the member for Glasgow Central, raised the matter when the 
Public Works Loans Bill was before the House in July last: 
he referred to the 1955/56 Report of the Board which shows 
that in that year the Board received from local authorities no 
less than £732,000 in respect of fees. The fees, in the words 
of the Report, are paid to meet the cost to the Board (a) of 
examining applications for loans, making advances and open- 
ing new accounts . . . and (b) of maintaining accounts over 
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the periods of the loans, which vary from four to 80 years. 
In other words, that means all the work which is undertaken 
by the staff employed by the Board. For 1954/55 the cost 
of the staff is set out in the Report as about £54,700, 
other expenditure, rent, rates, furniture, superannuation and 
so on, amount to about £27,500. This means that the Board 
has received from local authorities £732,000 to meet an an- 
nual operating cost of about £82,000. During the past seven 
years the Board has received fees of £5,100,000 to meet oper- 
ating costs of about £550,000, leaving a comfortable surplus 
of about £44 millions. Mr. McInnes’ plea for a reduction to 
6d. per cent. suffered the same fate as all other previous 
requests of a similar kind. 


If the financial position gives the Board cause for happiness 
the joy of the mortgage loan brokers should be unconfined. 
These gentlemen have none of the work of the Board: they 
get their money for introducing borrowers to lenders and 
generally they pocket the same fee as the Board. 


Local authority stock issues may be privately placed or 
issued to the public: in either case substantial costs have to 
be paid, apart from stamp duty. The brokers who arrange 
a private issue will require on an issue of £1 million a fee of 
about £2,500: the costs of a public issue are substantially 
higher but the rate of interest paid is lower. In the latter case 
underwriting and overriding commissions, plus commission 
to brokers and others, and other expenses such as printing 
and advertising, will amount to between £15,000 and £20,000 
on an issue of £1 million. These payments do not of course 
represent pure profit but nevetheless it is indisputable that 
whether the issue be private or public the major part of the 
cost is procuration fee. 


Thus there exists on the one hand a tightly organized supply 
system while on the other the local authorities have no central 
organization at all, and in the battle of the borrowers with the 
lenders and their agents the authorities suffer the usual fate of 
a rabble fighting a disciplined army. The rate of interest on 
stock issues is the one exception: it is the only part of their 
borrowing which is centrally controlled and here the rate paid 
is the lowest. Consider on the other hand the price paid for 
loans repayable at short notice of seven days to three months. 
At the time of writing 54 per cent. is the ruling rate whereas 
the interest on Treasury bills of three months’ duration is 
£3 18s. 3d. per annum: the chief reason for disproportionate 
differences of this sort is that the lenders are in the ascendant 
over disunited borrowers and are forcing them to pay an un- 
reasonably high price. In making this point we are not ignor- 
ing the present bank rate but too many examples of differing 
competitive rates of interest offered by various authorities 
have come to our notice to allow any misapprehension about 
the main cause of the present unsatisfactory position. We 
suggest that the borrowers should start to get organized and 
it seems to us that here is a problem on which the Institute of 
Municipal Treasurers and Accountants and the Society of 
County Treasurers could give some useful practical advice to 
the local authority associations. 


The charges of loan agents have been attacked in the past. 
A great city treasurer and financial adviser of international 
repute, Arthur Collins, issued in January, 1926, the first of a 
monthly series of notes on and entitled, “The Municipal 
Money Market.” In that first issue he wrote: “ Obviously, in 
the interests of local authorities there should be no monopoly 
in the issuing of stocks of local authorities. Because some 


Particular firm, operating either on its own account or in 
afrangement with other well-known houses, is unable to do 
the stock business except at a certain uneconomical price and 
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with complete freedom as to expenses, it is not in the public 
interest that the local authorities should be obliged to accept 
that situation.” His object was to inject competition into the 
municipal money market and in this he was eminently success- 
ful for a number of years with the result that a great many 
corporations made stock issues at a charge to themselves 
of at least 10s. per cent. less than would have been paid 
previously. Unfortunately Collins decided in this work to act 
in collaboration with a firm known as Corporation and Gen- 
eral Securities Ltd., and the following information from the 
Annual Register for 1929 describes what happened in that 
year: 


“* Most notable failures were those of the Hatry companies. 
Seven of these were put into liquidation. The coliapse of these 
companies occurred in rather a dramatic way. For a few years 
Clarence C. Hatry had been prominent as a company director 
and share manipulator and in spite of the failure of a number 
of his companies he managed to persuade bankers, brokers 
and others to believe in him. In the spring of 1929 he under- 
took to buy the securities of the United Steel companies for 
a total price of £8,000,000; failing to raise the necessary 
money he forged the stock of certain home corporations 
which had entrusted him with the raising of loans for them 
and also share certificates of companies with which he was 
identified. Early in September Hatry was short of money and 
his companies’ shares fell steadily for about a week. On Sep- 
tember 19, after having failed to obtain further moneys from 
his bankers, he confessed to irregularities and on September 
20 the Stock Exchange suspended dealings in certain securities 
including Wakefield Corporation, 44 per cent.” 


We observe, incidentally, that Wakefield completed repay- 
ment only as recently as 1955/56 of the last instalment of 
the money borrowed to meet its obligations arising out of the 
default of Corporation and General Securities Ltd. 


Collins’ whole scheme and system was thus destroyed but 
in our view that catastrophe did not invalidate the principles 
on which he acted. A stock issue is an event that happens 
but infrequently in the experience of most councils and, con- 
scious of their lack of knowledge, some members and officers 
are too readily inclined to accept whatever is offered. Al- 
though interest is now controlled expenses are not and we 
believe that these charges are too high. If the local authority 
associations and their advisers agree with us they should con 
sider how, in the public interest, reductions could be effected. 


ADDITIONS TO COMMISSIONS 


GLAMORGAN COUNTY 

Percy Alexander Bishop, 27 Victoria Street, Briton Ferry, Neath. 

George Wilson Cowle, Cefn Bryn, Clinton Road, Penarth, Glam. 

Mrs. Erianthe Joy Davies, 16 Porth-y-Castell, Barry, Glam. 

Mrs. Hilda Kate Davies, 20 Cimla Road, Neath. 

Ifor Rhys Davies, 4 Gnoll Avenue, Neath. 

= Sally Tuina Davies, Maesyffynnan, Wellfield Avenue, 
Neath. 

Ronald Horrocks, Hiawatha, Brynteg Avenue, Bridgend. 

Henry Gethin Lewis, Cliffside, Forrest Road, Penarth, Glam. 

Thomas Llewellyn, 9 Heol Marchog, Banwen, nr. Neath. 

William Thomas Mainwaring, 15 Brecon Road, Pontardawe. 

John Joseph McCormack, 16 Cifed Avenue, Penarth, Glam. 

Mrs. Yolande Doreen Osborne, 81 Bryn Road, Tondu, Glam. 

Richard Eric Bowen Rees, O.B.E., M.C., Little Wymering, Og- 


more-by-Sea. 
GRANTHAM BOROUGH 
Leonard Audus, 201 Bridge End Road, Grantham. 


PEMBROKE COUNTY 
Col. George Trevor Kelway, T.D., St. Anne’s, Milford Haven, 
Pembrokeshire. 
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QUERIES OF RIPARIAN OWNERS 


By A. S. WISDOM 


For the purposes of the above title, riparian owners can be 
separated into three classes. First, there is the individual who 
is about to become one, that is to say, the intending purchaser 
of property who finds that a stream meanders across, or runs 
alongside the land in question. Then there is the person who 
has acquired land adjoining a watercourse ; it may be that he 
bought the property incidentally, or specifically because he 
likes water in connexion with boating, fishing, etc., or wanted 
to have the stream as an amenity. Thirdly, stands the owner 
who has purchased the land for the express purpose of profit 
or business and intends to utilize the water in some way, e.g., 
he is the owner of a mill with existing water power or his 
occupation necessitates the abstraction of water for irrigation, 
industry, farming. 


The solicitor acting for the purchaser of a riparian property 
may wish to make certain inquiries, and in some circumstan- 
ces should make inquiries, directed to ascertaining what 
benefits or obligations may exist in respect of the presence of 
the watercourse on or alongside the property being conveyed. 


The Law Society Gazette in March, 1955, drew the atten- 
tion of solicitors acting for the purchasers of riparian land 
or of land situated in internal drainage districts to certain 
special liabilities, such as (1) drainage rates levied under the 
Land Drainage Act, 1930; (2) orders made under s. 3 of the 
Rivers (Prevention of Pollution) Act, 1951, prohibiting the 
use or proposed use of property in such a way as is likely to 
cause pollution ; and (3) conditions imposed on the discharge 
of a trade or sewage effluent to a stream which appears on 
the register kept under s. 7 (7) of the Act of 1951. It was 
suggested that purchasers’ solicitors should make inquiries of 
the clerk of the appropriate river or catchment board. 


In addition to the matters stated above, a purchaser of 
riparian land or an existing owner of such land often raises 
questions of the type referred to below. 


In the first category of queries fall those concerning the 
responsibility for maintaining banks and cleansing channels. 
“AM I UNDER AN OBLIGATION TO REPAIR MY 
BANK ?” A riparian owner or occupier is not under any 
general legal liability to maintain his banks or to keep them 
in repair (Hudson v. Tabor (1877) 42 J.P. 20), but a duty to 
do so may be imposed by statute, e.g., under ss. 262 or 264 
of the Public Health Act, 1936, under covenant (this may be 
set out in the title deeds) or by prescription, custom or tenure 
(Lyme Corporation v. Henley (1834) 1 Scott 29; Morland v. 
Cook (1868) 18 L.T. 496; R. v. Baker (1867) 31 J.P. 692). 
If no specific liability to repair the banks exists, it is up to 
the owner or occupier to do so if he wishes to preserve his 
property, since artificial banks do not last for ever and natural 
banks are liable to erosion. 


“MUST I KEEP THE RIVER CHANNEL CLEAR ?” 
No, a riparian owner is not required to clear the channel from 
silt and weeds (Hodgson v. York Corporation (1873) 37 J.P. 
725) and in fact he is not even entitled to remove a shoal or 
natural accretion on the river bed so as to restore the flow of 
the water to its former state as regards velocity, direction and 
height: Withers v. Purchase (1889) 60 L.T. 819. But there 
are certain statutory provisions which, if applicable, may alter 
the common law position, viz., s. 259 of the Public Health 
Act, 1936; ss. 35, 36 and 67 of the Land Drainage Act, 1930. 


If the property is situate on low-lying land, an almost 
inevitable query is ““ WILL THE PROPERTY BE SUBJECT 
TO PERIODICAL FLOODING ?” This question usually 
refers to that part of the property comprising the house, 
garage and domestic out-buildings, since the average house- 
holder is not particularly disturbed if the end of his garden is 
occasionally gently inundated due to a stream overflowing in 
times of very bad weather. If the local authority or river 
board cannot give definite information on this—and very 
often they cannot, since their records on this type of data do 
not always cover individual properties or particular water- 
courses—it is open to the purchaser’s solicitor to raise this as 
a practical requisition or for the purchaser to make less 
formal requisitions over a pint in the “local.” In some cases 
the answer will be apparent in the replies given in the local 
land searches if these reveal that the local planning authority 
has taken steps, e.g., under an operative development plan to 
restrict building or further building on riverside land affected 
by flooding. In any event the prudent property owner will 
see to it that his house insurance covers damage by flood. 


Coupled with the likelihood of flooding is the inquiry “CAN 
I RAISE MY BANKS TO PREVENT FLOODING ?” An 
owner is entitled to raise his bank or erect a flood embank- 
ment as it becomes necessary to prevent flood water from 
flowing over on to his land, but in doing so he must not cause 
injury to others, if, for instance, the building of flood pro- 
tection works has the effect of causing the river water to over- 
flow on to property on the opposite bank: Bickett v. 
Morris (1866) 30 J.P. 352. But in the case of an extraordinary 
flood the owner can protect his bank and divert the flood 
without regard to consequences: Nield v. London & NW. 
Railway (1874) 44 L.J. Ex. 15. See also Gerrard v. Crowe 
(1921) 124 L.T. 486, where a flood wall was erected some 
distance away from the banks. 


Next follow a mixture of questions which riparian owners 
have been known to ask. 

“WHAT PROPRIETARY RIGHTS DOES A PUR- 
CHASER ACQUIRE WITH A STREAM ?” If the stream 
runs along a boundary, he is presumed at common law to own 
the bed and soil on his side of the river ad medium filum 
fluminis: Bickett v. Morris, supra. But this is only a pre- 
sumption and is liable to be over-ruled by evidence to the 
contrary. This position is not often expressly set out in the 
title deeds or marked on any plan annexed to the deeds. If 
the stream runs through the land so that he owns both banks, 
he is presumed to be the proprietor of the bed of the whole 
river within the limits of his property. He is also presumed 
to own the fishing in his half of the river where it is non-tidal 
Blount v. Layard [1891] 2 Ch. 681), although in many streams 
the fishing may be non-existent or very coarse. Certain other 
rights are mentioned in the course of this article. Riparian 
rights exist by virtue of the ownership of land abutting on a 
watercourse and are founded on the right of access to the 
stream and the land must be in actual contact with the 
stream, laterally or vertically: Stockport Waterworks Co. Vv. 
Potter (1864) 10 L.T. 748; North Shore Railway Company V. 
Pion (1889) 61 L.T. 525. 

“WHAT RIGHTS EXIST IN RESPECT OF THE BED 
OF A STREAM ?” So far as the bed of a watercourse is 
concerned, a riparian owner may place erections thereon OF 
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otherwise use it so long as he does not interfere with the 
natural flow of the water or affect the course or width of the 
channel. In short, he can do what he pleases provided it has 
no sensible effect on the stream: A.-G. v. Lonsdale (1868) 20 
L.T. 64. Obstructions must not be placed in the stream which 
have the effect of throwing back the water on to the land of 
an upstream proprietor so as to cause damage or flooding: 
Saunders v. Newman (1818) 1 B. & Ald. 258. Stakes may be 
placed in the stream to prevent erosion and cattle pens to 
stop cattle straying: Hanbury v. Jenkins (1901) 65 J.P. 631. 


“DOES A RIPARIAN OWNER POSSESS ANY RIGHTS 
IN RESPECT OF THE WATER ITSELF IN THE 
STREAM ?” The water flowing in a stream does not belong 
to anybody, but a riparian owner has a right to the enjoyment 
of the natural stream of water on the surface for his lawful 
purposes ; that is to say, he has a right to have the water come 
to him in its natural state, in flow, quantity and quality, and 
to go from him without obstruction: Chasemore v. Richards 
(1859) 23 J.P. 596. This right to use the water arises from 
the right of access to it which the riparian owner possesses 
by nature and does not come about by his being the owner 
of the soil of the river bed: Lyon v. Fishmongers’ Co. (1876) 
42 J.P. 163. Persons who have a right of access to flowing 
water may make reasonable use of it; they do not have an 
exclusive right to the flow of all the water, but only subject 
to the right of other riparian owners to the reasonable enjoy- 
ment of it. Anyone who lawfully abstracts water from a 
stream has a property in the particular portion of water 
abstracted, but only during the period of his possession of it : 
Embrey v. Owen (1851) 6 Ex. 353. 


“IS THERE ANYTHING TO PREVENT A BRIDGE 
BEING CONSTRUCTED ACROSS A STREAM ?” Pro- 
vided that he owns or has a right of access to both banks, a 
private individual is at liberty to erect a bridge (subject to any 
planning or other statutory permission that may be required), 
so long as the flow is not thereby restricted. Where the stream 
is main river for the purposes of the Land Drainage Act, 
1930, the construction of the bridge must be first approved by 
the river or drainage board (Land Drainage Act, 1930, s. 64). 
Additionally, if the river is a navigable one, it will usually be 
necessary to obtain the views of the navigation authority, 
where the height, width or abutments of the proposed bridge 
might obstruct or be a danger to the navigation. As to obli- 
gations to repair bridges, see, in particular s. 36 of the Act of 
1930. 


“WHAT IS THE POSITION ABOUT THE CULVERT- 
ING OF WATERCOURSES ?” Where a person proposes 
to build upon land on which a watercourse is situate or abuts, 
the local authority may by notice require the landowner, 
before building operations are begun or whilst they are in 
progress, to fill up the watercourse or to culvert the same. 
Where the owner himself wishes to culvert, watercourses in 
urban areas cannot be culverted or covered unless plans have 
been submitted to and approved by the local authority. The 
owner or occupier of land in a borough or urban area can be 
required by the local authority to repair, maintain and cleanse 
culverts on or under his land (Public Health Act, 1936, ss. 262 
-264). The culverting or filling in of a watercourse under 
the jurisdiction of a drainage or river board for land drainage 
purposes requires the approval of the board. 


“WHAT RESPONSIBILITIES DOES A DRAINAGE OR 
RIVER BOARD HAVE WITH RESPECT TO STREAMS ? ” 
The land drainage functions of a drainage or river board are 
exercised by reference to certain provisions of the Land 
Drainage Act, 1930, s. 34 of which Act enables the board to 
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carry out drainage works to watercourses which fall within 
the jurisdiction of the board. These watercourses are usually 
the major rivers and streams within the board’s area, are 
referred to as the “ main river” and are those shown on the 
official map of the catchment area prepared and approved by 
the Minister of Agriculture, Fisheries and Food in accordance 
with s. 5 of the Act of 1930. The powers of the board to 
execute drainage works are permissive and not obligatory 
(East Suffolk Rivers Catchment Board v. Kent (1941) 105 J.P. 
129), but the board normally carries out any necessary works 
to the main river from time to time by way of dredging, weed 
clearance, widening, removing shoals and fallen trees and so 
on, and in this way relieves the riparian owners of having to 
do such work for themselves. The board does not usually 
accept responsibility for maintaining banks, erecting fencing 
along the tops of banks or repairing or operating private 
sluices or weirs. The Act does not vest in boards the bed and 
soil of watercourses, which remain the property of the riparian 
owners; the Act simply empowers boards to carry out land 
drainage works to the main river. In addition to land drain- 
age, boards possess other functions with regard to water- 
cuurses in their areas, being those relating to fisheries, the 
prevention of pollution, water conservation and, occasionally, 
navigation. 


“HAS AN OWNER ON THE BANKS OF A NAVI- 
GABLE RIVER ANY SPECIAL RIGHTS?” The broad 
rule is that there is no distinction in principle between riparian 
rights on the banks of a navigable or tidal river and those of 
a non-navigable river (North Shore Railway Company v. Pion, 
supra), subject to the public right of navigation. Thus, an 
owner may erect works on the river bed and moor vessels and 
floating jetties alongside his property, provided the right of 
navigation is not thereby obstructed: Orr Ewing v. Col- 
quhoun (1877) 2 A.C. 839: Booth v. Ratté (1899) 62 L.T. 198. 
An owner is entitled to a right of access to a navigable river 
from any point on his banks: Marshall v. Ulleswater Steam 
Navigation Co. (1871) 36 J.P. 583. Where a navigation or 
conservancy authority has been established for a river it is 
necessary to observe any laws or rules prescribed under the 
authority’s statutes, e.g., on the navigable Thames above 
Teddington pleasure craft must be registered and river 
accomodations such as wharves and mooring piles have to be 
licensed. 


“DOES THE PRESENCE OF A TOWPATH ALONG 
THE BANKS OF A NAVIGABLE RIVER RESTRICT 
THE RIPARIAN OWNER’S USE OF HIS LAND 
CROSSED BY THE TOWPATH?” Assuming that the 
soil of the towpath is not vested in any navigation authority, 
but in the riparian owner subject only to the right of towing 
(see Lea Conservancy Board v. Button (1881) 46 J.P. 164), 
the owner may use the towpath as he thinks fit, provided no 
obstruction, interference or injury is caused thereto: Thames 
Conservators v. Kent (1918) 83 J.P. 85 ; which case deals with 
the position where the towpath is also a public path. 

Specialist questions which might concern the keen fisher- 
man, riparian industrialist, or mill owner cannot be dealt with 
here, but these are a few of the points which might be raised 
in such circumstances. 


“ ARE THERE ANY RESTRICTIONS ON ABSTRAC- 
TING WATER FROM STREAMS?” A riparian owner 
may make reasonable use of the water for domestic purposes, 
such as culinary, cleansing, and washing purposes and for his 
cattle, without restriction ; he may also use the water for other 
purposes, such as irrigation, manufacture, milling, etc., but 
here he must not interfere with the rights of other riparian 
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owners either above or below him on the stream: Miner v. 
Gilmour (1859) 12 Moo. P.C. 156. The second class of user 
is termed the “ extraordinary use ” and it must be a reasonable 
user and the purposes for which the water are taken must be 
connected with the riparian tenement; see Swindon Water- 
works Co. v. Wilts. & Berks. Canal Co. (1875) 40 J.P. 804. 
“CAN SURPLUS WATER BE DISCHARGED TO A 
WATERCOURSE ?” This depends upon the type of water 
to be discharged. An individual may drain surface water 
from his land to an adjoining stream (Durrant v. Branksome 
U.D.C. (1897) 61 J.P. 77), but discharges liable to cause 
pollution cannot be conveyed to a stream, since this renders 
the person responsible liable to a prosecution under s. 2 of 
the Rivers (Prevention of Pollution) Act, 1951. Any discharge 
in the nature of a trade or sewage effluent should be connec- 
ted to the main drainage system where possible, and must be 
so connected in certain circumstances. Otherwise, trade and 
sewage effluent will probably have to be discharged to a 
watercourse after treatment, in which event the consent of the 
river board is required under s. 7 of the Act of 1951. 
“WHAT IS THE POSITION ABOUT WEIRS AND 
SLUICES WHICH ARE PART OF THE PROPERTY ? ” 
It is important for an intending purchaser to ascertain whether 
he is under any liability (1) to maintain, and (2) to operate, 
any weirs or sluices which belong to or are sited on the 
property, as these liabilities can prove expensive by present 





day standards of prices. The title deeds may be silent on 
these points, since the works may have been installed by a 
previous Owner many years ago and an obligation as to main- 
tenance and operation may have subsequently been acquired 
by prescription. Extensive inquiries in the locality might be 
necessary to discover whether obligations of this nature exist. 
The position is to some extent governed by statute; under s. 
36 of the Land Drainage Act, 1936, a person who is under an 
obligation to repair or maintain a drainage work and fails to 
do so, may be required to do the necessary work by the drain- 
age or river board; see also s. 16 of the Agriculture (Miscel- 
laneous War Provisions) Act, 1940. Section 17 of the Act of 
1940 enables a river or drainage board to compel an occupier 
or person in charge of a dam to operate sluices forming part 
of the dam in accordance with the board’s directions, if this 
is necessary or expedient for preventing or arresting injury to 
agricultural land. Provisions concerning the operation and 
maintenance of sluices, weirs, dams, etc., are also contained 
in the land drainage byelaws made by river and drainage 
boards. In the absence of an agreement or obligation to keep 
in repair, it appears that the owner of a dam or weir may 
permit it to fall into disuse, dispite what effects this may have 
upon upper riparian owners in respect of the fall in normal 
water level: Mason v. Shrewsbury & Hereford Railway (1871) 
L.R. 6 Q.B. 586; but see also Buckley v. Buckley (1892) 67 
L.J., Q.B. 953. 


WEEKLY NOTES OF CASES 


COURT OF APPEAL 
(Before Lord Evershed, M.R., Morris and Pearce, L.JJ.). 
CRITCHELL v. LAMBETH CORPORATION 
May 3, 6, 7, 1957 
Housing—Closing order—Underground rooms—Fitness for human 
habitation—Standard to be applied—Housing Act, 1936 (26 
Geo. 5 and 1 Edw. 8, c. 51), s. 12 (2) (b)}—Housing Repairs 
and Rents Act, 1954 (2 and 3 Eliz. 2, c. 53), s. 9 (1). 

APPEAL from Lambeth county court. 

A local authority made a closing order relating to a basement 
flat on the ground that it comprised underground rooms which 
did not comply with regulations made by the local authority, and 
were, therefore, deemed to be unfit for human habitation by 
reason of s. 12 (2) (6) of the Housing Act, 1936. On appeal by 
the owner to the county court under s. 15 of the Act, the closing 
order was quashed on the ground that s. 9 of the Housing Repairs 
and Rents Act, 1954, laid down the sole test for fitness for the 
Housing Act, 1936, and that the council was no longer able to 
rely for the test of unfitness on s. 12 (2) of the Act of 1936 and 
the regulations made thereunder. On appeal by the council, 

Held: the closing order was rightly quashed because s. 9 of 
the Act of 1954 superseded s. 12 (2) of the Act of 1936 so as to 
provide in regard to underground rooms the sole standard of 
fitness or unfitness for human habitation, and to render no longer 
operative for that purpose the provisions of s. 12 (2) of the Act 
of 1936 or any regulations made thereunder. 

Appeal dismissed. 

Counsel: Kenneth Jones, for the local authority; R. Gavin 
Freeman, for the owner. 

Solicitors: Town clerk, Lambeth ; Seifert, Sedley & Co. 

(Reported by F. Guttman, Esq., Barrister-at-Law.) 


QUEEN’S BENCH DIVISION 
(Before Lord Goddard, C.J., Hilbery and Donovan, JJ.) 
DERBYSHIRE MINERS’ WELFARE COMMITTEE 
v. SKEGNESS U.D.C. 
May 8 and 9, 1957 
Rating—Relief—“ Advancement of . . . social welfare ”°—Mine workers’ 
holiday camp—Element of benevolence—Class sufficiently wide— 
Rating and Valuation (Miscellaneous Provisions) Act, 1955 (4 
and 5 Eliz. 2, c. 9), s. 8 (1) (a). 
Case Statep by Lincolnshire (Parts of Lindsey) quarter sessions. 
The appellants, the Derbyshire Miners’ Welfare Association, having 
been refused rating relief in respect of a holiday camp and premises 


occupied by themat Skegness, Lincolnshire, which, they contended, were 
a hereditament occupied by them as an organization not established 
or conducted for profit, the main objects of which were “* concerned with 
the advancement of ... social welfare’ within the meaning of s. 8 
(1) (a) of the Rating and Valuation (Miscellaneous Provisions) Act, 
1955, appealed to Lincolnshire (Parts of Lindsey) quarter sessions. 

Quarter sessions found, inter alia, that the hereditament in question 
consisted of chalets; a kitchen and dining hall; a theatre and children’s 
theatre; bars, lounges, tea bars, and a billiard room; a bowling green; 
roller skating rink and gardens; a dormitory for young children; shops 
selling holiday requisites; administrative offices, and other ancilliary 
buildings. The camp was provided by the Social Welfare Organization 
set up under the Miners’ Welfare Act, 1952, which provided that 
such sums as were necessary to meet the cost of holiday camps of 
the nature of that in question should be provided by the National 
Coal Board, but the appellants (the trustees) were responsible for 
maintenance and operational expenses, and they sought to make 
neither a profit nor a loss on their operations. The only persons 
attending the holiday centre were workers in or about coal mines 
in the district of Derbyshire (excluding South Derbyshire), their 
wives and children, but if all the vacancies were not filled by those 
persons they were filled by applicants from other coalfields. Gener- 
ally, however, there were no vacancies left. In 1933 the Charity 
Commissioners established a scheme providing that the object of 
the trust was “the provision and maintenance of a convalescent 
home for workers in and about coal mines in the district of Derby- 
shire (exclusive of South Derbyshire) and subject thereto the provision 
and maintenance of a holiday centre for the benefit of persons qualified 
as aforesaid and in need of a change of air,” and the appellants held 
the property under a lease dated December 6, 1940, in which the object 
of the trust was declared as follows: ‘* The trustees shall permit the . .. 
premises to be used for the purposes of a holiday centre and a recreation 
or pleasure ground for the benefit of workers in or about coal mines 
employed by collieries in the Derbyshire district (including the de- 
pendents and invitees of the said workers).”” No question arose as to 
the convalescent home, and it was admitted that the appellants were 
not an organization established or conducted for profit. 

Quarter sessions dismissed the appeal, and the appellants appealed. 

Section 8 (1) of the Rating and Valuation (Miscellaneous Provisions) 
Act, 1955, provides rating relief in respect of “* (a) any hereditament 
occupied for the purposes of an organization . . . which is not estab- 
lished or conducted for profit and whose main objects are charitable 
or are otherwise concerned with the advancement of religion, education 
or social welfare.” 
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Held, that the words “ social welfare ’’ clearly extended the scope 
of the section beyond charities in the legal sense of the term; that 
the material words of the section might properly be construed as 
“or are otherwise benevolently concerned with the advancement of 
social welfare’, and, if “‘ benevolently”’ were used in contrast to “‘as a 
matter of business’, there was benevolence in the present case, as 
the beneficiaries did not provide the funds which established the camp 
themselves and enjoyed the benefits provided, and the trustees paid 
a rent which was far below the rack rent; that the coalminers of 
Derbyshire, their dependents and relatives, constituted a sufficiently 
large and important section of the community for the purposes of 
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s. 8 (1); and, therefore, the appellants were an organization whose 
main objects were concerned with the advancement of social welfare 
within the meaning of s. 8 (1) and the appeal must be allowed. 

Counsel: for the appellants, G. Cross, Q.C., and J. M. Milne; for 
the respondent council, Sir Arthur Comyns Carr, Q.C., C. E. Scholefield, 
and J. Deakin James. 

Solicitors: Donald H. Haslam, for Lawrence C. Jenkins, National 
Coal Board, East Midlands Division; Wrentmore and Son for Ivor 
M. Cule, Skegness. ; 


(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


MISCELLANEOUS INFORMATION 


LINCOLNSHIRE PROBATION REPORT 


Mr. J. Arundel Simpson, principal probation officer for the 
Lincolnshire combined area, states in his report for 1956 that there 
has been a considerable decrease in the number of probation 
orders made during the year, the figures being 795 in 1955, and 
609 in 1956. In some parts of the county there was a notable 
decrease in the work of the juvenile court, and in two courts no 
juveniles were put on probation during the year. 

In order to deal with some heavy, but fluctuating, case loads, the 
probation committee decided to make an experiment. One pro- 
bation officer was allocated to act as relief probation officer, his 
duty being to assist wherever it was considered his help would be 
most valuable and to act as a relief during holiday periods. This 
experiment, says the report, proved to be of considerable assist- 
ance. 

There is increasing and welcome evidence from many parts of 
the country of the way in which the police and the probation 
service are working together and understanding each other. This 
report says : 

“The principal probation officer has given a series of lectures 
to divisional training courses arranged for serving police officers by 
the chief constable of the county. It is of value that the police 
should have some basic knowledge of the aims, objects and func- 
tioning of the probation service. The friendly help and assistance 
afforded to the probation officers by the chief constables of the 
Lincolnshire, Lincoln city and Grimsby borough constabularies 
are much appreciated.” 


BECONTREE JUVENILE COURT 

For the second year in succession the work of this court has 
risen, the increase being 8.5 per cent. The increase in indictable 
offences was 15.5 per cent. There was a sharp rise in the number 
of cases in which fines were imposed. The report describes this 
form of treatment as a well tried and salutary method of dealing 
with the less serious type of offence. Amongst the cases condi- 
tionally discharged were included 38 in which the parents were 
ordered to enter into recognizances for the child’s good behaviour 
(against 64 in 1955). 

There was a fall in the number of care or protection cases, 
which, says the report, was all the more welcome because of the 
rise from 1953 to 1955. Probation orders went up by 27. Only 17 
fit person orders were made compared with 47 in the previous year. 


HEALTH CONGRESS 


For many years the annual congress arranged by the Royal 
Sanitary Institute (now the Royal Society of Health) has provided 
an opportunity for the discussion of a wide variety of public 
health problems. The congress held at Folkestone from April 30 
to May 3 was no exception and the 2,500 members, meeting in 
different sections, heard papers and discussion on Engineering and 
Architecture ; Food and Nutrition ; Health Education ; Hospitals ; 
Housing and Town Planning ; Mental Health; Preventive Medi- 
cine ; Tropical Hygiene ; Veterinary Hygiene ; and World Health. 
This year for the first time, the president was a Minister of the 
Crown. In this capacity, Mr. J. K. Vaughan-Morgan, M.P., Parlia- 
mentary Secretary, Ministry of Health, presided at the opening 
session. 

Amongst the papers of interest to local authorities generally was 
one by Dr. W. J. Pierce, M.B., Ch.B., D.P.H., senior school 


medical officer, Northumberland, on medical education in schools 
Which was taken in conjunction with a paper by Dr. W. Emrys 

vies, B.Sc., Ph.D., entitled “A headmaster looks at the health 
education needs of his pupils.” There was a hospital section for 
the first time. In his paper on “The hospital service and its 


relationship to other branches of the National Health Service,” 
Dr. Hugh M. C. Macauley, C.B.E., M.D., D.P.H., senior adminis- 
trative medical officer, North-West Metropolitan Regional Hospi- 
tal Board, said that in spite of the greater turnover of chronic 
sick patients who formerly went into institutions for life there was 
still insufficient accommodation to meet the need. In this con- 
nexion he suggested that it must be remembered that a “ free” 
hospital service is a disincentive to a patient’s remaining at home ; 
further, the great improvement in the quality of hospital provision 
since 1948 has increased an already heavy demand. He pressed 
for a greater degree of functional unification of hospital and local 
health services, and for more use by hospitals of health visitors 
to visit certain types of hospital patient such as the elderly. 

In a paper on “ The local authority health services and their 
relationship to other branches of the National Health Service,” Dr. 
James F. Galloway, M.D., D.P.M., D.P.H., F.R.S.H., medical 
officer of health, Wolverhampton, said that where there are active 
mental welfare officers, patients are discharged from mental hospi- 
tals more freely as frequent visits to the patient and the relatives 
will bring to light any deterioration in the patient’s condition, 
which can be brought promptly to the notice of the general 
practitioner with a view to obtaining further hospital treatment 
where necessary. On mental health Dr. Roger F. Tredgold, M.A., 
M.D., D.P.M., spoke on “ Preventive Psychiatry in the National 
Health Service and industry.” He deplored the small number of 
psychiatrists who are employed by local health authorities to advise 
the medical officer of health, whose responsibility must include 
mental health, and thought also that medical officers of health 
should to a greater extent seek the advice of psychiatrists practic- 
ing in their area. 

In the session on Preventive Medicine it was not surprising that 
the fluoridation of public water supplies should be the main theme. 
This was dealt with from the dental aspect by Dr. Jean R. 
Forrest, L.D.S., R.F.P.S., M.R.S.H., Senior Dental Officer, Ministry 
of Health and by Dr. William Alcock, M.A., Ch.B., D.P.H., 
M.R.S.H., from medical and public health aspects. He maintained 
that from a survey of the literature available there is no scientific 
evidence to show that the consumption of water to which fluoride 
has been added to the recommended level will produce either 
acute or chronic fluoride poisoning. In so far as allegations have 
been made that a small proportion of persons may exhibit a per- 
sonal idiosyncrasy to fluorides he said that it had not so far been 
shown that such cases exist. All available evidence suggests that 
the consumption of fluoridated water will in no way adversely 
affect the general health of a community consuming it. On the 
contrary, by substantially reducing the incidence of dental caries, 
fluoridation by diminishing the absorbtion of septic material into 
the system, can play a vital part in improving the general health 
of the community. 


WELFARE OF OLD PEOPLE 
IEWS O 


Vv F 
ASSOCIATION OF MUNICIPAL CORPORATIONS 


The Association of Municipal Corporations in its evidence to 
the working party set up by ‘the Minister of Health on the 
training and recruitment of social workers expressed the opinion 
that, in connexion with the welfare of old people, local authorities 
should concentrate on their care in their own homes. This accords 
with the views now generally held. The association, however, 
goes on to suggest that specific administrative arrangements should 
be made by each county borough council for dealing with all 
the problems affecting old people, and that one department 
should co-ordinate the work of other departments and voluntary 
organizations. The association is further of opinion that a pro- 
perly co-ordinated domiciliary welfare service for old people 
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would probably prove, in the long term, to be more satisfactory 
as well as more economical than the widespread provision of 
residential accommodation. The service would need properly 
organized social visiting by skilled workers employed by local 
authorities and forming part of their general welfare services as, 
in the view of the association, only trained persons are able to 
deal adequately with old people’s needs and personal problems on 
an individual basis. With this need in mind it is suggested that it 
is important that provision for the needs of old people should form 
part of the training of health visitors and other welfare workers. 

The principal services which appear to need immediate expan- 
sion are those of home nursing and home help. Staffing difficulties 
and the demand at present are such that it is not always possible 
for old people to receive the standard of care which local authori- 
ties would wish to provide. One of the results is that the services 
have to be spread to deal with acute cases of high priority. They 
are, however, invaluable in avoiding the necessity for the transfer 
to hospital of many old sick persons. It is thought by the associ- 
ation that apart from all other considerations, such a result is 
sound from the point of view of public expenditure. With this in 
mind it is suggested that it is highly desirable that these services 
should be extended where possible, so that help can be given 
to old people at night and at the weekend when other help is 
not so easily forthcoming. 


NATIONAL CORPORATION FOR THE CARE OF OLD 
PEOPLE 


The National Corporation for the Care of Old People was 
established as a result of the 1946 report of the committee pre- 
sided over by the late Mr. Seebohm Rowntree. Its recently issued 
annual report compares what has been achieved with some of the 
suggestions made by the committee. The Corporation have con- 
tinually borne in mind that there are other national and local 
bodies operating in the field of old people’s welfare and have 
endeavoured to avoid duplication. It is suggested, however, that 
although there is a wealth of experience in the country there is 
also a duplication of effort. The main other organization in this 
field is the National Old People’s Welfare Council—established in 
1941. It is one of the functions of that body to bring together 
= varying organizations interested, and to stimulate co-operative 
effort. 

As showing the need for increased residential accommodation 
for elderly people who require more care and attention than they 
can receive in their own homes—and this should always be the 
test—it is mentioned that in making their original plans some 
local authorities thought it would be necessary for them to provide 
residential accommodation at the rate of two beds for every 
1,000 population. According to information collected by the 
corporation 21 county councils and 16 county borough councils 
have less than one bed per 1,000 and only two county councils 
and 24 county borough councils have over two beds per 1,000. 
If the accommodation provided by voluntary organizations is 
taken into consideration there are nine county council and seven 
county borough councils in the lowest group. Of the 128 local 
authorities, 62 appear still to have more than half their accom- 
modation in former public assistance institutions. 

In previous reports attention has been drawn to the difficulty 
of finding accommodation for the increasing number of frail 
old people on the borderline of health and sickness who, whilst 
not likely to benefit from skilled medical attention in hospital, 
are too weak and ill to be admitted to a communal home unless 
special facilities and staff are provided. It is accepted that the 
need can only be met by providing a comprehensive geriatric 
service in both the hospital and domiciliary fields and by the 
statutory health, hospital and welfare authorities working together 
in close collaboration with voluntary organizations. Only then is 
it possible to integrate the services and use available resources to 
the best advantage. 


The cost of home care 

One of the reasons sometimes advanced for keeping old people 
in their own homes is that it is cheaper than any form of com- 
munal care. Apparently, however, the corporation whilst fully 
agreeing that wherever possible old people should live independent 
lives in the community, have had considerable doubts about the 
statements made on cost. An attempt was therefore made, in a 
limited field, to discover a reasonable basis for estimating these 
costs by taking 21 cases where different services have been pro- 
vided in varying amount and comparing the costs with institu- 
tional care in the same area. Clearly much more information 
would be necessary to reach sound conclusions, but it is suggested 


that these figures indicate that it is not necessarily cheaper for 
old people to remain at home with the help of the domiciliary 
services. In eight cases listed in the report the average cost of 
home care varied from £2 14s. to £9 15s. 10d. per week. The 
highest costs included a considerable amount of home nursing and 
night attendance. It would be interesting if some local authority 
would make a wider investigation of this kind. In comparison, 
the report mentions the figure of £6 12s. 8d. given in the Ministry 
of Health Returns for 1954-55 as the average cost in chronic 
sick hospitals and £4 9s. 8d. in local authority homes. The heavy 
capital cost involved in providing new homes cannot, however, be 
overlooked. 

The report refers to some of the needs which are not yet being 
fully met. It is suggested that a better and more elastic casework 
service should be provided by local authorities which could be 
supplemented by the work done by voluntary bodies; and, further, 
that more attention should be given to the social welfare aspects 
of housing old people particularly in the transfer of elderly people 
to new dwellings. This is a matter to which attention was drawn 
in the report of the Central Housing Advisory Committee to 
which we referred at p. 195, ante. 

The importance of social work generally in connexion with the 
welfare of the elderly is stressed. Much of the anxiety and diffi- 
culty caused to old people and their families arises out of a lack of 
knowledge of how help can best be secured. It is pointed out 
that many officials are concerned with one or other aspect of 
the welfare of old people but few could give the time always to 
keep in touch with an old person. The voluntary committees do 
their best to help but they are greatly handicapped by lack of 
funds and by a shortage of regular helpers. It seems, as was 
pointed out at the last conference arranged by the National Old 
People’s Welfare Council that it would be a measure of economy 
to local authorities if, to a greater extent, they helped financially 
some of the excellent voluntary organizations working in their 
areas as some of them already do. 

In deciding their policy the corporation have always endea- 
voured to keep the balance between work for the individual old 
person and studies or inquiries about old people in general. It 
seems to the corporation, however, that there may be a slight 
danger of those working in this field becoming obsessed by the 
purely statistical side of the work, and that old people may come 
to be regarded objectively as a group separate from the rest of 
the community instead of being, as they are, “ part and parcel of 
human existence.” It is salutary that in concluding their report 
the corporation urge all engaged in this work to pause from time 
to time to consider how they themselves would wish to be treated 
on reaching old age. 


COUNTY BOROUGH OF SOUTHAMPTON : CHIEF 
CONSTABLE’S REPORT FOR 1956 


An increase in authorized establishment was approved in 
October, 1956 (one sergeant and 10 constables) and this brought 
the total to 382 men and 12 women. On December 31, 1956, the 
actual strength was 363 men and 10 women. Appointments during 
the year numbered 23 and there were three transfers-in. The 
losses totalled 12, so that there was a net gain of 14. The 88-hour 
fortnight was brought fully into effect on October 1, 1956, when 
payment of overtime for additional hours worked ceased. The 
special constables numbered 226, a loss of nine during the year. 
This decrease in the number of special constables seems to affect 
many forces and the explanation may well be that younger men are 
not coming forward to replace the older ones who have to resign. 

Ladies are reputed to be somewhat temperamental and it might 
have been feared that a necessary change of handler for Wendy. 
a particularly good police dog, would upset the lady, but it is 
reported that she has taken well to her new handler and both 
are working satisfactorily. 

There were 2,422 reported crimes during 1956 of which 1,326 
had been detected when the report was prepared. Seven hundred 
and seventy-three persons were proceeded against for these 
offences and of these 227 were juveniles. This was 22 more than 
in 1955. There were 498 reports of the theft of pedal cycles, but 
243 of these were found abandoned and were returned to their 
owners. The variations on the different types of crime seem to 
defy explanation. Whilst cases of housebreaking decreased, com- 
pared with 1955, from 105 to 38, those of shopbreaking increased 
from 118 to 205. Do thieves in Southampton find it more profit- 
able to break into shops rather than into houses ? ; 

The force has its own maintenance workshops for its vehicles 
and the report details an impressive number of major repaifs 
which were carried out there. The police launch did good work. 
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Amongst other activities carried out with its aid, regular attention 
was paid to riverside properties, an important matter in a port 
like Southampton. The owners and managers of the premises 
concerned are reported to be grateful and full of praise for the 
services so given by the police. At local regattas and major sailing 
races the launch has been in attendance and its crew have effected 
many rescues of persons from capsized boats and of others who 
found themselves in difficulties on (or in) the water. 

For non-indictable offences (excluding motoring offences but 
including 51 taking and driving away offences), 1,324 persons, 
including 111 juveniles, were dealt with by the courts. Motoring 
offences led to the prosecution of 3,053 persons. Thirty-eight 

rsons were prosecuted for offences of driving, or being in charge 

of, vehicles while under the influence of drink. One case remains 
unheard, six were dismissed, and the remainder were found 
roved. 
, Although the total number of accidents at 2,487 was fewer than 
that for 1955 (2,691) there were 1,012 casualties against 980 in 
1955. But as we have said before, it is very much a matter of 
chance whether, when there is an accident, anyone is killed or 
injured or whether no casualty results. As in many other reports, 
the causes of accidents are carefully analysed, details are given 
of the places and times at which they occur, and so on, but it 1s 
recognized that to secure a reduction in their number greater 
efforts are required from all road users. The chief constable 
quotes as the golden rule one which we have cited before: “do 
unto others as you would have them do unto you,” and he 
emphasizes that very many accidents occur because of lack of 
sufficient concentration on the job in hand by road users, par- 
ticularly the drivers of vehicles. And it is not spasmodic concen- 
tration that is required but steady, watchful concentration the 
whole time that the person concerned is on the road. 
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CHESHIRE PROBATION REPORT 

“You cannot help men permanently by doing for them what 
they could and should do for themselves.”” These words of Abra- 
ham Lincoln are quoted by Mr. G. E. Riley, principal probation 
officer for the Cheshire combined area in his annual report. As 
he says, the aim of the probation service is not merely to prevent 
persons from committing further offences, but to enable them to 
stand on their own feet and face up to their own problems, so 
that when the support of the officer is withdrawn, difficulties are 
met and overcome as an accepted part of the art of living. 

The number of cases under supervision, which was 1,076 at the 

beginning of the year, had increased to 1,197 at the end of the 
year. Of cases completed 83.9 per cent. were satisfactory. Mat- 
rimonial work also increased. The new cases numbered 763, being 
52 more than in 1955. The number of inquiries made for the 
courts during 1956 was 1,524, an increase of 266 over the previous 
year. 
: The figures for the main offences in the juvenile courts for 1956 
show an increase from 1,121 in 1955, to 1,521 in 1956. The 
chief increases have taken place in larceny and breaking and 
entering. Mr. Riley points out that in 1946 there was an increase 
of 25 per cent. in the birth-rate, and as these children are now 10 
or 11, it is not unlikely that the figures for juveniles appearing 
before the courts will continue to rise for four or five years. 

The increase in the number of offences has resulted in a larger 
number of orders being made, and in 1956 no less than 594 
juveniles were placed under the care of the probation officers. 
This is 158 more than in 1955 and 183 more than the 1954 total. 

The report gives some particulars of failures on probation, for 
as Mr. Riley observes, it may be useful to examine them and see 
if anything constructive can be done. This attitude is character- 
istic of probation officers today, who are not inclined to com- 
placency, but seek constantly for directions in which their work 
can be improved. 


MAGISTERIAL LAW IN PRACTICE 


Liverpool Daily Post. March 15, 1957 
FURNITURE FIRM SENT FOR TRIAL 


A Liverpool firm of house furnishers, I. Dover and Son, Ltd., 
of 3-7 Moss Street, were, at Liverpool yesterday, committed for 
trial to Liverpool Crown Court, accused of contraventions of the 
1956 Hire Purchase Order. 

There were 13 counts in all against the firm. Eleven alleged 
that the firm disposed of items of furniture without the require- 
ments specified in hire-purchase agreements having been satisfied, 
and two alleged that the firm had permitted customers to be in 
possession of articles without the requisite percentage of the cash 
price having been paid. 

Mr. Melville Kennan prosecuted on behalf of the Board of 
Trade and the company was represented by Mr. George Bean. 

Mrs. Mary Cumella sat as examining magistrate. 


In this case a corporation was committed for trial. 

Section 36 of the Magistrates’ Courts Act, 1952, applies the pro- 
visions of sch. 2 to the Act where a corporation is charged with 
an offence before a magistrates’ court. 

Schedule 2 reads as follows: 

SECOND SCHEDULE 
CORPORATIONS 

‘1. A magistrates’ court may commit a corporation for trial by 
an order in writing empowering the prosecutor to prefer a bill 
of indictment in respect of the offence named in the order. 

2. An order under the preceding paragraph shall not prohibit 
the inclusion in the bill of indictment of counts that under s. 2 
of the Administration of Justice (Miscellaneous Provisions) Act, 
1933, may be included in the bill in substitution for or in addition 
to counts charging the offence named in the order. 

3. A representative may on behalf of a corporation— 

(a) make a statement before examining justices in answer to 
the charge; 
(b) consent or object to summary trial or claim trial by jury. 

4. Where a representative appears, any requirements of this Act 
that anything shall be done in the presence of the accused, or 

ll be read or said to the accused, shall be construed as a 
fequirement that that thing shall be done in the presence of the 
representative or read or said to the representative. 

5. Where a representative does not appear, any such require- 
ment, and any requirement that the consent of the accused shall 
be obtained for summary trial, shall not apply. 





6. Subsection (2) of s. 10 of this Act shall apply to the com- 
mittal of a corporation for trial as it applies to the committal of a 
person on bail. 

7. The provisions of this Act relating to committal to quarter 
sessions for sentence shall not apply to a corporation. 

8. Subject to the preceding provisions of this Schedule, the pro- 
visions of this Act relating to the inquiry into and trial of indict- 
able offences and the trial by jury of certain summary offences 
shall apply to a corporation as they apply to an adult. 

9. Where a corporation is charged jointly with an individual 
with an offence before a magistrates’ court, then— 


(a) if the offence is not a summary offence, but one that may 
be tried summarily with the consent of the accused, the 
court shall not try either of the accused summarily unless 
each of them consents to be so tried; 

(5) if the offence is a summary offence, but one for which an 
accused has the right to claim trial by a jury, the court 
shall not try either of the accused summarily if the other 
exercises that right. 


10. Subsection (6) of s. 33 of the Criminal Justice Act, 1925, 
shall apply to a representative for the purposes of this Schedule 
as it applies to a representative for the purposes of that section. 

Section 33 (6) of the 1925 Act is as follows: “ (6) In this section 
the expression ‘ representative’ in relation to a corporation means 
a person duly appointed by the corporation to represent it for the 
purpose of doing any act or thing which the representative of a 
corporation is by this section authorized to do, but a person so 
appointed shall not, by virtue only of being so appointed, be quali- 
fied to act on behalf of the corporation before the court for any 
other purpose. 

“A representative for the purpose of this section need not be 
appointed under the seal of the corporation, and a statement in 
writing purporting to be signed by a managing director of the 
corporation, or by any person (by whatever name called) having, 
or being one of the persons having, the management of the affairs 
of the corporation, to the effect that the person named in the 
statement has been appointed as the representative of the corpora- 
tion for the purpose of this section shall be admissible without 
further proof as prima facie evidence that that person has been so 
appointed.” 

It will be seen that a “ representative” may appear in a magis- 
trates’ court only for the purposes set out in sch. 2 (para (3)). He 
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cannot, unless he is a solicitor or counsel instructed to defend, 
conduct the case for the defence. Apart from express provision 
to the contrary limited companies and other corporate bodies can 
appear in magistrates’ courts only by counsel or solicitor (R. v. 
Birmingham and Gloucester Ry. Co. (1840) 9 C. & P. 469; R. v. 
Ascanio Puck & Co., and Paice (1912) 76 J.P. 487). 

The form of order committing a corporation for trial is Form 
12 in the Magistrates’ Courts (Forms) Rules, 1952. 


Nottingham Evening Post. March 7, 1957 
“ FORTUNE-TELLER ” FINED AT MANSFIELD 
Larceny-by-Trick Charge 

It was stated at Mansfield court today that when Selina Salmon, 
of Bowle Street, Sutton-in-Ashfield, set off from her house, a 
woman with long flaming red hair came up to her and asked if 
she suffered from her nerves. Mrs. Salmon agreed that she did, 
whereupon the woman, 36-year-old Mrs. Gwendoline Offrey New- 
bury, asked if she could go back with her to the house to talk 
about the matter. 

Back in the house, Mrs. Newbury said : “‘ Don’t have any faith 
in doctors. I can cure you. You have got some money upstairs, 
haven't you?” 

When Mrs. Salmon said that she had not, Mrs. Newbury told 
her : “ Don’t make me a liar. I know you have.” 

Mrs. Salmon then brought down £13 from upstairs. 

“1 will take this money with me,” said Mrs. Newbury, “ and 
bless it. There is a curse on it, and I will return it tomorrow.” 
But she did not return the money. 


£5 Fine 

This constituted a clear case of larceny by trick, declared Mr. 
E. Hooton, prosecuting at Mansfield today, when Mrs. Newbury, 
the mother of five children, admitted the offence. 

She was fined £5 and ordered to pay three guineas costs, and 
make full restitution. 

Mr. Hooton said that Mrs. Newbury could be said to be of 
“ the gipsy class.” 

Defending, Mr. E. B. Hibbert said that Mrs. Newbury and her 
family travelled about the country in a caravan, which was drawn 
behind a three-ton lorry. 

He said that the offence was inexplicable, and that a similar 
offence by Mrs. Newbury had occured quite a few years ago. Mrs. 
Newbury denied that she was a gipsy. 

“She purports to be a fortune-teller of some degree with a 
crystal,” he said. 


This is an unusual case, but it is none the less a clear case of 
larceny by trick, as Mr. Hooton observed. It is obvious that Mrs. 
Salmon did not intend to part with the property in her money, 
but only with possession of it for a temporary purpose. 

In R. v. Buckmaster (1887) 52 J.P. 358, Manisty, J., said, “On 
the authorities it is settled law that if the owner of goods or money 
parts with the possession and does not intend to pass the property, 
and there is at the time an intention to steal in the mind of the 
person who obtains the possession, that is evidence of larceny.” 

In R. v. Russett (1892) 56 J.P. 743, Lord Coleridge, C.J., said, 
“If the possession of the money or goods said to have been stolen 
has been parted with, but the owner did not intend to part with 
the property in them, so that part of the transaction is incomplete, 
and the parting with the possession has been obtained by fraud, 
that is larceny.” 

In Whitehorn Brothers v. Davison (1911) LK.B. 463; 80 
L.J.K.B. 425, Buckley, L.J., said, “It seems to me that there is 
larceny by a trick where the facts are that the owner of goods, 
being induced thereto by a trick, voluntarily parts with the pos- 
session of the goods, but does not intend to pass the property, and 
the recipient has the animus furandi.” 


‘ The Western Gazette. February 1, 1957. 


“ONLY TOP SLICES LEAN” 
Weymouth Wife’s Ham Purchases 
Firm Fined £25 

Summoned for selling at their branch at 77, St. Mary-street, 
Weymouth, two quarter-pound packages of ham which was not of 
the quality the purchaser demanded, Lipton Ltd., whose registered 
offices are in City-road, London, were fined £25 by Weymouth 
magistrates on Tuesday. 

The case was outlined by Mr. J. R. Pryer, for the county 
council, after Mr. K. H. Mooring Aldridge, solicitor appearing on 
the company’s behalf, had said they were not disputing it. 

One Saturday afternoon in December, Mr. Pryer said, Mrs. 
P. A. Lee, of Liverpool-road, Lanehouse, Weymouth, was shop- 
ping in the town and wanted to buy some lean ham. Seeing that 





Lipton’s were offering “ Best cooked ham,” already wrapped up in 
quarter-pounds, she bought two of them, paying 3s. 6d. Op 
arriving home, intending to serve the ham for tea, Mrs. Lee 
discovered when she opened the first package that it contained q 
slice of lean ham on top, but that underneath it were what could 
only be described as odd bits of gristle and outside rind. It was 
the same with the other package—a top slice of lean ham end 
underneath it, fat and gristle. ; 
Directors’ Warning 

Mrs. Lee reported the matter and it was investigated by q 
county council food officer, Mr. McCulloch. The manager of 
the shop told Mr. McCulloch he did not know how it could have 
happened. 

The group manager was then seen and he produced a letter 
which the firm’s directors had sent out to all group managers in 
November, 1953, warning them against allowing this sort of thing 
to occur. The letter said: “On visiting branches and examining 
cooked ham, we have been shocked to find pieces of solid fat and 
trimmings were being inserted below the top slice. We want to 
make quite certain this is stamped out immediately. Ham must 
be sold in a manner which will give complete satisfaction.” 

But, said Mr. Pryer, there was no evidence as far as he was 
aware, that this letter was brought to the notice of the local 
managers. A further letter went out to all managers saying that 
as difficulty was being experienced in maintaining supplies of 
imported canned ham at a reasonable price, the retail charge could 
be varied to make allowance for fat which had to be included. 

“56 Per Cent. Fat” 

When the ham which Mrs. Lee bought was weighed it was 
found to amount to less than a full half-pound. One package 
weighed 3 ozs., including its wrapper—one ounce being fat; and 
the other was over the quarter-pound, but more than 2 ozs. of 
this was fat. “In this purchase there were 3 ozs. 9 drams genuine 
ham and 3 ozs. 84 drams fat—S6 per cent. fat—and the total 
— the two packages, including the wrapping, was 7 ozs. 4 

rams. 

The housewife, nowadays, appreciated being able to go into a 
shop and’ find a commodity already packed, but the value of that 
convenience failed utterly in circumstances such as this. The same 
shop at Weymouth was fined £2 and £5 costs in 1947 for selling 
margarine as butter. 

Unfortunate Mistake 

Mr. Mooring Aldridge, for the company, said the whole thing 
appeared to have been an unfortunate mistake. The company had 
taken every reasonable precaution, but they could not eradicate 
the human element in carrying on their business. This ham had 
been made up by two members of the staff, one of whom was a 
junior, and it was thought probable that a number of odds and 
ends which had been cut off to be put on one side had been 
picked up by this younger employee and, inadvertently, included 
in the two packages. It happened on a busy Saturday. 

When the county council officer visited the shop he found no 
other unsatisfactory packages and there was no evidence that this 
had been other than an entirely isolated case. If there had been 
any deliberate practice in the matter, the shop would soon have 
been out of business, but, as a matter of fact, it sold nearly 100Ib. 
of ham a week in the winter, and between 4001b. and SOO0Ib. a 
week in the summer. This was the first complaint which had been 
received. The manager had been 48 years with the firm, com- 
mencing as a boy. 

Announcing the penalty the chairman of the justices (Mr. John 
Vincent) said: “We take un extremely serious view of this. It is 
our duty to protect the public from this kind of thing, whether it 
is a mistake or not.” 


It is an offence under s. 2 (1) of the Food and Drugs Act, 
1955, to sell to the prejudice of the purchaser any food or drug 
which is not of the nature, or not of the substance, or not of the 
quality, of the food or drug demanded by the purchaser. The 
offence is punishable by a fine not exceeding £100 or imprison- 
ment for a term not exceeding three months, or both (s. 106). 

In this case proceedings were instituted for selling ham which 
was not of the quality demanded by the purchaser. It was held 
in Anness v. Grivell [1915] 3 K.B. 685, that “ quality ” means com- 
mercial quality of the article sold, and not merely its description. 
“ Quality” is not equivalent to such a word as “ description” or 
“kind.” In Collins Arden Products, Ltd. v. Mayor, Aldermen 
and Burgesses of the Borough of Barking [1943] 2 All E.R. 249; 
107 J.P. 117, it was held that the demand by the purchaser was 
the determining factor in deciding what ought to have been 
supplied. The article demanded must be held to be the article 
meant by an ordinary purchaser to be obtained, not in any 
scientific definition. 
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THE WEEK IN PARLIAMENT 


From Our Lobby Correspondent 


MAGISTRATES’ COURTS BILL 

Before the Magistrates’ Courts Bill received its Third Reading 
in the Commons, an amendment was made to cl. 1 to provide that 
the Home Secretary could by order exclude certain classes of 
offences from the new procedure. 

Moving this amendment, the Joint Under-Secretary of State for 
the Home Department, Mr. J. E. S. Simon, said that as the Bill 
stood, it applied to all summary offences where the proceedings 
were initiated by summons, except those which could be tried on 
indictment or for which the accused was liable to be imprisoned 
for a term exceeding three months. The amendment gave the 
Secretary of State power to exclude other offences from the scope 
of the new procedure. The argument for doing so was not that 
offences involving moral turpitude, or those which might have 
serious consequences for the defendant, ought to be dealt with 
only in the accused person’s presence, because in any event the 
defendant was not bound to attend. The argument in favour of 
the amendment was rather that such offences—for example, travel- 
ling without a ticket—ought to be proved in evidence before the 
court and that to dispose of them in any other way might lead to 
their being regarded as trivial offences. 

In reply to questions, Mr. Simon said it was not the intention 
of the Government to introduce such an order at an early date. 
They wanted to see how the Bill would work. Only if they found 
the procedure used in a type of case where it was not appropriate, 
such as bad cases of careless driving or offences involving a dis- 
honest purpose, would the Secretary of State be bound to consider 
the framing of a statutory instrument for the consideration of 
Parliament. 

The amendment was approved. 

Moving the Third Reading of the Bill, Mr. Simon said that 
three quite important changes had been made during the Com- 
mittee and Report stages. First, the Government had accepted 
the view that the procedure whereby notices were read silently by 
the court before it announced its decision was cumbersome and 
inappropriate for a number of reasons. Secondly, there was a 
new clause, restricting the power to arrest to cases where there 
was a real necessity to bring the defendant before the court. 
Thirdly, there was the amendment just made to provide that they 
could by Statutory Order take outside the procedure any offence 
for which experience might show it to be unsuitable. 

Sir F. Soskice (Newport), wishing the Bill success, said that he 
hoped the Home Secretary would watch very closely its actual 
functioning in the courts and that, should it appear that the courts 
were not dealing with cases in the broad spirit of the measure, he 
would be ready and vigilant to exclude offences by statutory 
instrument. 

Mr. Chuter Ede (South Shields) opposing the Bill, said that the 
only real reason for it was the convenience of the police. He was 
thankful, now that the Bill was shortly to become law, that in four 
months’ time he would retire from the bench under the age limit. 
He had always liked to see and hear the actual witnesses. No 
written document could convey to the bench the same impression 
of the facts stated as did careful observation of the witnesses 
giving evidence. Neither did he like the incitement in the Bill to 
people to plead guilty when it may very well be that their defence 
if stated to the court, might reveal a defence which they had not 
themselves suspected. He did not think that that departure from 
tried practice ought to have been undertaken with the lightness 
of heart in which ihe Bill had been undertaken. 

The Bill was read a Third time without a division. As it has 
already passed the Lords, it now merely awaits the Royal Assent 
to the amendments before becoming law. 


MAINTENANCE ORDERS BILL 

Further amendments have been made to the Maintenance 
Orders (Attachment of Income) Bill which is now being con- 
sidered by a Commons Standing Committee. An amendment made 
to cl. 1, against the advice of the sponsor, Miss Joan Vickers 
(Devonport), and the Government, provides that courts should be 
given power to make orders attaching the income as well as the 
earnings of persons whose payments under maintenance orders 
were in arrears. 

In the course of the debate on this amendment, the Joint Under- 
Secretary of State for the Home Department, Mr. J. E. S. Simon, 
said that at present a maintenance order made in the High Court 
could not be enforced in a magistrates’ court. One proposal of 
the Royal Commission was that High Court maintenance orders 
should be registrable in magistrates’ courts, so that they should 


be enforceable in those courts. That proposal was under con- 
sideration by the Government. But a High Court maintenance 
order could be enforced in the county courts, so that garnishee 
and charging orders and similar methods of execution were avail- 
able. The reason why it had not so far been necessary to give 
magistrates’ courts power to execute all garnishee or charging 
orders, was that the people who came before those courts usually 
did not have large resources of property, and that type of pro- 
cedure was therefore inappropriate. 

The amendment was carried on a division by 10 to seven votes. 

Another amendment provides that the deductions should be 
spread over a reasonable period. Moving this amendment, Miss 
Vickers said that its purpose was to safeguard the position of a 
man who had large arrears which, as the Bill was drafted, could 
be deducted from the first payment. The question of what was 
a reasonable period over which the deduction should be spread 
would be left to the magistrates to judge having regard to the 
man’s income. 

The amendment was agreed, and the Committee stage continues. 


DRIVING OFFENCES (DRUNKENNESS) 

The Secretary of State for the Home Department, Mr. R. A. 
Butler, gives the following table in a written Parliamentary answer 
showing the number of convictions in the magistrates’ courts in 
England and Wales for the offences of driving or being in charge 
of a motor vehicle while under the influence of drink or drugs 
and the number of mechanically propelled road vehicle licences 
current in England and Wales in the September quarter for each 
of the years 1947 to 1955, inclusive. 

Convictions Vehicles 


1947 oe a 1,656 3,241,000 
1948 an ese 1,423 3,444,000 
1949 in se 1,682 3,802,000 
1950 i es 2,261 4,180,000 
1951 ae Des 2,652 4,264,000 
1952 ee ‘a 2,349 4,524,000 
1953 er sat 2,490 4,878,000 
1954 a ees 2,806 5,338,000 
1955 Bes ee 3,068 5,936,000 


PERSONALIA 


APPOINTMENTS 


Mr. Roy C. Liddell has been appointed principal assistant 
solicitor in the office of the town clerk of Newport, Monmouth- 
shire, county borough, Mr. J. G. Iles. Mr. Liddell is at present 
assistant solicitor to Blackpool county borough council and was 
formerly assistant solicitor at Maidenhead, having been articled 
to the town clerk of Maidenhead. 

Mr. D. A. Parham, who is at present with the firm of Messrs. 
Burridge, Kent and Arkell, solicitors, of Shaftesbury, Dorset, has 
been appointed to the vacant post of assistant solicitor in the 
town clerk’s department of Weston-super-mare, Somerset, borough 
council. The former holder of the post, Mr. T. M. C. Francis, 
left to take up his new appointment as assistant solicitor with 
Salford corporation. 

Mr. P. P. Shervington has been appointed to the headquarters 
of the London Probation Service as assistant principal probation 
officer, following the appointment of Mr. J. V. C. Washington as 
deputy principal probation officer. For the past five and a half 
years Mr. Shervington has been senior probation officer at 
Lambeth juvenile court. 

Mr. F. W. Langham has now been appointed a probation officer 
in London. Mr. Langham had previously served in the Leeds 
probation service from November, 1951, in a similar capacity. 

Mr. G. Salter has been appointed a full-time probation officer 
for the city of Sheffield. This appointment is for a preliminary 
period of 12 months, subject to review from time to time and 
confirmation by the Home Office after this period. 


RETIREMENT 
Mr. Edward Kenyon, clerk of Chipping Norton, Oxon, rural 
district council for the past 21 years, is to retire next month. Mr. 
Kenyon, who is 60, came to Chipping Norton in September, 1930 
from Woodstock where he had been clerk to the rural district 
council and the Board of Guardians. 
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A LITTLE OF WHAT YOU FANCY 


It is generally recognized that there are at least two 
methods of writing history—the romantic and the realistic. 
The former method is illustrated by the sort of text-books we 
were brought up on, if we are over 40—kingly annals, war 
and conquest, gallant fights against overwhelming odds, 
empire-building, and the complex games of politics and 
diplomacy. The other kind of history—social, economic or 
materialistic—is associated with the names of (among others) 
Karl Marx, Friedrich Engels, John Richard Green and 
George Macaulay Trevelyan. All such writers, in their 
different ways, emphasize the obvious truth that social affairs 
are dominated by economic forces; whether we like it or 
not, the perennial human question is “ When do we eat?” 
To the need for food may be traced the great migrations of 
history—those (for example) of the Dorians in Greece, of 
the Mongols in Central Asia, and of the Scandinavians in 
Western Europe—which led to invasion, conquest, settlement 
and inter-marriage. Trade, it used to be said, follows the 
flag; it is truer to say that the search for food leads to the 
necessity for trade, and that in turn to political penetration 
and control. 


In this connexion it is relevant to note that the earliest 
biblical record of an act of governmental administration is the 
establishment of a Ministry of Food. The 41st chapter of 
Genesis describes Pharoah’s dream, Joseph’s interpretation, 
and the precautions that resulted therefrom. Pharoah had 
dreamt that he saw seven lean kine eat up seven other kine, 
“ fat-fleshed and well-flavoured,” and, again, that seven ears 
of corn, thin and blasted, devoured seven other ears, “ full 
and good.” All of this Joseph, who was equally efficient as 
an economist and a psychologist, interpreted as a forewarning 
of what was to befall Egypt—a land which then, as now, 
depended for its food upon the periodic inundations of the 
Nile. There would be seven years of plenty, but these would 
be followed by seven years of famine; his advice was that 
Pharoah’s officers should gather all the surplus food of the 
good years and “ lay up corn for store to the land against the 
seven years of famine.” We all know the successful sequel. 
Had he lived in modern times Joseph, having made a suc- 
cessful corner in wheat, would have sold it at an exorbitant 
price and turned himself into a millionaire; that he was 
encouraged to sell freely to less provident countries speaks 
highly for the civilized notions of the Egyptians of his day. 


From that day to this, organization of the national food 
supply has been the principal care of government; and the 
importance of the subject is symbolized by the inviolability, 
among all races, of the laws of hospitality, and the ceremon- 
ial significance of official banquets. There have, it is true, 
been occasional regrettable lapses from a generally high 
standard. During the Italian Renaissance Cesare Borgia, and 
other members of his family, had a pretty line in poisons 
which made an invitation to dinner at his palace a matter 
for considerable heart-searching before acceptance. The 
Aztecs of Mexico——in many respects a people of the highest 
civilization and culture—had the extremely unpleasant habit, 
not only of sacrificing their prisoners of war in honour of 
their gods, but of cooking and dressing the limbs of the 
victims, which then formed the piéce de résistance at an 
official banquet “ teeming with delicious beverages and deli- 
cate viands,” as Pescott puts it, “prepared with art and 
attended by both sexes, who conducted themselves with all 
the decorum of civilized life.” Mr. Evelyn Waugh has 





depicted, in Black Mischief, the embarrassment caused to a 
traveller in East Africa who, having been most hospitably 
entertained by friendly tribesmen at a garguantuan meal, 
discovered that his missing girl-friend had found her way into 
one of the most succulent dishes. 


“An ambassador,” wrote Sir Henry Wotton in 1604, “js 
an honest man sent to lie abroad for the good of the 
country.” The implication is borne out by the word dip. 
lomacy which (by derivation) means “ double dealing.” Per- 
haps it is a symptom of the bankruptcy of modern diplomacy 
that it relies less upon the old-fashioned method of putting 
the gullible foreigner into good humour by stuffing him 
with excellent food, selected with loving care and cooked 
with consummate art, than upon the modern device of the 
cocktail-party, where dozens of bored people, who have never 
met before and want never to meet again, stand about in 
uncomfortable attitudes swallowing heterogeneous liquid 
decoctions which corrode the liver without warming the 
heart, and nibbling small bits and pieces of nonsense which 
serve only to remind them how hungry they are getting with- 
out helping to satisfy their inner cravings. 


The Americans, at any rate, have begun to realize the con- 
sequences of a jejune style in international entertainment. 
Mr. Lodge, the head of the American delegation to the United 
Nations, has recently been explaining to a Senate sub-com- 
mittee why he wants to spend a mere trifle of 30,000 dollars 
a year (instead of the present 17,500 dollars) on his suite in 
the Waldorf-Astoria hotel. “ The Russians ” he said “ have a 
great big house, the ideal thing for great big receptions,” 
while in his own apartment “the dining-room seats only 14, 
and the kitchen is just a cubby-hole.” Mr. Lodge wants a 
dining-room to seat at least 40, and (inter alia) “a room 
where men-guests (sic) can sit and talk after dinner.” The 
United States, comments The Times, must increase the tempo 
of its operations on the hospitality-front of the cold war. If 
Mr. Lodge’s idea is successful, and bigger and better fission- 
fusion-fission weapons give place to more and more Bombes 
au Chocolat a la Printaniére, everyone ought to be satisfied. 
The explosive effects, at any rate, should be less lethal. 


Nevertheless, while New York rejoices at the prospect of 
richer entertainment, Washington is shuddering at the gastro- 
nomic ordeals already in vogue. Dr. G. Calver, physician to 
Congress, has recently warned the politicians that “rich foods 
offered by political hostesses are a menace to Congressmen’s 
waistlines and health.” One member, in particular, is rapidly 
being “ beef-steaked to death,” after five banquets in succes- 
sion. It is fashionable to eulogise the self-abnegation of poli- 
ticians who jeopardize their health in their country’s service, 
and our hearts must surely go out in compassion to this 
latest victim of a too earnest devotion to duty. 

A.LP. 


He drew his own Will, 

As no layman should, 

He was told that he oughtn’t 
But said that he would. 

He drew his own Will, 

As no layman should, 

But strangely enough 

It was perfectly good. 

J.P.C. 
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PRACTICAL POINTS 


All questions for consideration should be addressed to “ The Publishers of the Justice of the Peace and Local Government Review, Little London, 


Chichester, Sussex.’’ The questions of yearly and half-yearly subscribers only are answerable in the Journal. The name and 


of the subscriber 


must accompany each communication. All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


1.—Bastardy—“ Single woman "—Children not legitimated by sub- 
sequent marriage to father. 

A, a married woman, leaves her husband some time before 1950 
and eventually starts living with an unmarried man B. 

26.10.51. A gives birth to a child of whom B is the father. 

29.1.53. A gives birth to a second child, B is the father. 

6.1.54. A’s husband obtains divorce and decree absolute on the 
ground of his wife’s desertion; he did not know where A was 
living and the petition was served by advertisement of a notice in 
the newspaper. ; 

17.5.55. A and B marry but, as A was not free to be married 
when the children were born, the children would not be legitim- 
ated. 

October, 1956. B left A who was then his wife and went to 
live with another woman. 

February, 1957. Separation order made in favour of A against 
her husband B on the ground of adultery. Maintenance to be 
paid to A. ; ’ : 

The problem is to obtain maintenance for the two children. 

We have referred to the case of Mooney v. Mooney [1952] 2 All 
E.R. 812, and note Lord Goddard, C.J., saying “It would be 
asking the Court to take an enormous step forward to hold that 
when a married woman summons her husband she can be heard 
to say that she is a single woman.” We have not yet issued a 
bastardy summons or tried to obtain maintenance for the children, 
but it appears to us that the only way in view of Lord Goddard's 
remarks is for A to apply for national assistance and for the 
National Assistance Board to obtain an affiliation order against 
the husband. 

HARAD. 
Answer. 

We agree with our correspondent’s conclusions. 

On this point, reference may be made to National Assistance 
Board v. Mitchell [1955] 3 All E.R. 291, and to National Assist- 
ance Board v. Tugby, referred to in a Note of the Week at p. 77. 
ante. 


2.—Children and Young Persons—A ppeal against approved school 
order after supervision—Notice given by father—A bandoning 
appeal without the juvenile’s consent. 

J, a young person, is brought before a juvenile court by F, his 
father, who proves to the satisfaction of the court that J is beyond 
the control of his parents. With the consent of both parents a 
supervision order is made placing J under the supervision of P, a 
probation officer, for two years, after the consequences which may 
follow the making of such an order are explained to J in the 
presence of his parents. Subsequently P finds it necessary in the 
interests of J to bring J back before the court in respect of such 
supervision order. Both parents are in court and the mother asks 
the court not to commit J to an approved school. J is then within 
a few days of his 17th birthday and, after considering all other 
methods of treatment, the court commits J to an approved school. 

Notice of appeal against the making of the approved school 
order is subsequently given by F “as father and guardian ™ of J 
and J is released on bail in his own recognizance, and F is bound 
as surety. (J has by this time attained the age of 17 years.) Soon 
after J’s release on bail the parents have misgivings about the 
desirability of pursuing the appeal. 

Would you please advise as follows: 

la. Having regard to the wording of s. 102 of the Children and 
Young Persons Act, 1933, is F “an appellant for the purposes 
of s. 85 of the Magistrates’ Courts Act, 1952, and is he entitled to 
— the appeal without the consent and against the wishes 
ty) 

6. If not, presumably F would be entitled to withdraw his 
financial support to the appeal and (subject to the recognizance 
entered into by F), J would be left to make his own arrangements 
concerning the appeal with the help of an appeal aid certificate 
or otherwise. 

Do you consider that if the appeal is made by J alone and dis- 
missed, the appeal committee would have power to order costs 
against F in the circumstances suggested in this paragraph ? 

2. If the appeal is abandoned (whether by both F and J or, if 
he has power, by F alone) notice would be given to J in accord- 
ance with r. 60 of the Magistrates’ Courts Rules, 1952. What 
would be the position if J chose to disregard such notice and how 


should the approved school order be put into force ? Presumably 
s. 97 of the Magistrates’ Courts Act, 1952, would apply except that 
this section refers to “. . . any person charged with or convicted 
of an offence . . .” 

3. Your comments at 102 J.P.N. 802 in a rather similar case 
have been read with interest. Do you agree that P should be 
made a party to the appeal and ought he to arrange to be repre- 
sented before the appeal committee? R. v. Kent JJ., ex parte 
Metropolitan Police Commissioner (1936) 100 J.P. 17 seems to 
have some bearing on this point from the juvenile court justices’ 
point of view. 

LALO. 
Answer. 

We can find no authority on the point but we think that as the 
father gave notice of appeal he is the one who can abandon the 
appeal. This would leave the juvenile free to start afresh, apply- 
ing if necessary to quarter sessions for leave to serve notice out 
of time. 

Our answers are, therefore: 

la. Yes. 

hb. Does not arise. 

If the juvenile subsequently gives notice of appeal himself 
costs cannot be given against the father. 

2. Section 97 of the Magistrates’ Courts Act, 1952, does noi 
apply. The approved school order directs the constables of the 
local force to convey the juvenile to the school and that must, we 
-— authorize them to take him there from wherever they may 
find him. 

3. We agree that the probation officer should be made the 
respondent to the appeal. He should seek advice from the pro- 
bation committee about his being legally represented at quarter 
sessions. 


3.—Housing—Rent differentiation against imported key workers— 
Validity. 

My council own 2,500 houses and are regularly faced with an 
annual and ever increasing deficiency in their housing revenue 
account. About 100 of these houses have been granted from time 
to time as “ key-workers’ houses” to tenants imported into the 
area by industrialists and nominated by the employers for such 
tenancies. No rebate or differentiation rent scheme is in operation, 
but the council now wish to charge the economic rent upon the 
tenants of the “ key-workers’ houses” whose earnings are found 
to be in excess of £700 per annum. 

In view of Smith v. Cardiff Corporation [1955] 1 All E.R. 113; 
119 J.P. 128, and Summerfield v. Hampstead Borough Council 
[1957] 1 All E.R. 221, can the council safely carry out this pro- 
posal ? Would the tenants called upon to pay the economic rent 
have a valid objection on the ground that the increases were being 
imposed on only a small number of tenants, and only because 
they are key-workers imported from outside the area; and that 
the increases did not form part of a general and comprehensive 
rebate or differential rent scheme ? The “ key-workers’ houses ~ 
are scattered over several housing sites, and some of the tenants 
have been in occupation for 10 years on the same terms as all our 
other tenants. 

DANIEL. 
Answer. 

The chain of cases needs to be considered, from Leeds Corpora- 
tion v. Jackson (1935) 98 J.P. 447, through Belcher v. Reading 
Corporation [1949] 2 All E.R. 969; 114 J.P. 21, to the cases cited 
in the query. A private landlord can (outside the Rent Acts) 
discriminate among tenants, in fixing rents. The decisions go far 
towards establishing an equal power for local authorities, especially 
Harman, J.’s, judgment in the Hampstead case. We cannot, how- 
ever, say that the contrary is unarguable, and if the council decide 
to pick and choose as suggested in the question they must expose 
themselves to more risk than with a straightforward differentiation 
according to income. 


4.—Licensing—New on-licence—Conditions—Confirming author- 
ity—Power to vary—Procedure. 

(a) At the first session of the general annual licensing meeting, 
hotel X was granted a licence, subject to confirmation, with con- 
ditions known locally as the normal table-licence conditions. Later, 
at the same session, hotel Y was granted a table-licence, subject 
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to confirmation, with conditions which are more favourable than 
the normal conditions. Hotel X now seeks for the first time to 
obtain the more favourable conditions (as granted to hotel Y), by 
requesting the confirming committee to impose those conditions. 
Do you consider this procedure in order, please, or do you con- 
sider it an abuse of the true function of the confirming committee? 
(6) If you consider the above-mentioned procedure in order, one 
then has to consider the procedure which should follow thereafter. 
The justices concerned are appointed for a borough having a 
separate commission of the peace and having a separate confirm- 
ing committee, and I find it difficult to understand the meaning 
of r. 47 (4) of the Licensing Rules, 1910. This rule is designed to 
obviate unnecessary reference of the proposed licence backwards 
and forwards between the confirming committee and the licensing 
justices. Surely the phrase in the rule, “ the justices authorized to 
grant the new licence,” cannot mean the whole body of licensing 
justices, as the whole body cannot all be members of the con- 
firming committee ? Do you think it sufficient, please, under this 
rule if there are included in the confirming committee actually 
sitting any three licensing justices who are also members of the 
confirming committee ? Nor does it seem necessary that these 
three justices should actually have been present at the first session 
of the general annual licensing meeting when the application for 

hotel X was made. Do you agree, please ? 
O. Sovon. 


Answer. 


(a) Conditions attached to the grant of a new justices’ on-licence 
may be varied by the confirming authority only with the consent 
of the licensing justices (Licensing Act, 1953, s. 6 (9)). Considering 
the matter in terms of procedure, we think it not out of order to 
apply for the conditions to be varied; but, as a matter of good 
practice, we think that when their consent is sought (if at all) to 
the proposed variation, licensing justices should consider, along 
with other matters touching the merits of the application, whether 
potential opposition was disarmed by the situation that the origi- 
nal scheme was for a “normal” table-licence and, probably, 
advertised as such. 

(6) We think that the Licensing Rules, 1910, r. 47 (2), requires 
that special notice shall be given to every member of the licensing 
committee, notwithstanding that certain members are members 
also of the confirming authority and certain of them were not 
sitting when the licence was granted. At this meeting the licensing 
justices will give a final decision of consent or not to the proposed 
variation of the conditions, and there will arise no further question 
of reference “ backwards and forwards” between the two bodies. 


5.—Magistrates—Practice and procedure—Legal aid certificate 
—Evidence of arrest given as an application for a remand— 
No fee. 

By the proviso to para. | (3) of the Poor Prisoners’ (Fees and 
Expenses) Regulations, 1953, it is provided that no fee should be 
payable in respect of a hearing relating only to an application by 
either the prosecution or the defence for an adjournment or 


remand or as to bail. Holding that they were bound by this 
proviso, my justices refused to certify more than a fee for one 
day’s hearing under the following circumstances : 

Two prisoners appeared before the justices and were remanded 
in custody for seven days. In the meantime, a solicitor was 
assigned to them under two legal aid certificates. At the ad- 
journed hearing the prosecution applied for a further remand 
and, at the request of the defending solicitor, the police officer 
repeated the evidence of arrest he had given when the prisoners 
appeared before the court on the first occasion. The solicitor 
submitted that this adjourned hearing was not one to which the 
proviso applied and that, therefore, he was entitled to fees in 
respect of it on the grounds that the first hearing involved evi- 
dence, occupying three-quarters of a page of a typed deposition, 
being given against the defendants to justify a remand in custody 
and that on their second appearance, when they were legally 
represented for the first time, it was not only necessary that 
evidence of arrest should then be given to decide whether the 
defendant should again be remanded in custody or on bail, but 
also to enable their solicitor to be aware of the evidence, to 
become fully instructed for the further remand hearing. It was 
submitted that in consequence this became an effective hearing 
and did not solely relate to an application for an adjournment or 
remand or as to bail. 

I shall be glad of your valued opinion as to whether my justices 
were right in refusing to certify that the hearing did not relate 
only to an application for an adjournment or remand or as to 


bail. 
.C.J.B. 
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; Answer. 
In our view, on the facts given, the hearing in question related 
only to an application for a remand and as to bail. The justices’ 
decision was right. 


6.—Rating and Valuation—Half-yearly rate—Proposal to reduce 
assessment—Relation back. 

The rating authority makes a half-yearly rate, and recently 
summoned a ratepayer, who had not then lodged any appeal, for 
non-payment of rates in respect of (a) balance of rates for the 
half year ending September 30 last and (4) full rates for the half 
year ending March 31, 1957. After the service of the summons 
and before the hearing before the justices the ratepayer lodged 
proposals with the valuation officer. Having in view the fact that 
the rate is made half-yearly, it is contended that as the proposals 
were lodged after the expiration of the first half-year payment 
of the rates for that half year can still be enforced, but as regards 
the rates for the second half year a point arises as to the 
amount for which the distress warrant can now be issued, 
whether for the full amount of the rates or the amount of the 
rate for 1955-56. Section 1 (7) of the Rating and Valuation 
(Miscellaneous Provisions) Act, 1955, does not appear to make 
any provision for rates made half-yearly, and your opinion is 
sought: 

(a) Whether the contention made above that the rates for the 
first half year are not affected by the proposal which has now 
been lodged (see the Local Government Act, 1948, s. 42) is correct. 
The ratepayer maintains that any reduction in his assessment is 
effective as from April 1, 1956, notwithstanding that the rate is 
half-yearly, proposals having been lodged before March 31, 1957. 

(6) Can the rating authority enforce payment of the full amount 
of the rates for the second half year in respect of which the 
summons was issued, or for the rate for 1955-56 only, in view of 
the proposals now lodged ? 

(c) Since proceedings were begun before proposals were lodged, 
cannot a distress warrant be issued for the full amount of the 
rates shown in the summons? If a reduction is made in the 
assessment the ratepayer would be entitled to a refund of any 
amount overpaid. DENIB. 

Answer. 

(a) We agree that s. | (7) of the Act of 1955 makes no provision 
for rates levied half-yearly. The only way to give effect to the 
words “rates levied on the hereditament for that year” seems to 
be to treat the two half-yearly rates in the same way as a yearly 
rate levied in half-yearly instalments, for purposes of that sub- 
section. But the proposal, if successful, will not relate back to 
April, 1956, for purposes of reducing the assessment. 

__ (6) (©) We think they can enforce the full amount, by distress 
if it is not otherwise obtainable, subject to repayment if the pro- 
posal succeeds. 


7.—Trusts—Surviving committee-men as trustees of fund. 

_ An Empire Day celebrations fund was established in this district 
in or about 1928, and an administrative committee was appointed 
at a public meeting. Funds were raised by public subscription 
and otherwise, and annual Empire Day celebrations were organ- 
ized until the war, when the practice was discontinued. Certain 
funds are still held by the bank and it is desired to utilize the 
same in connexion with the reinstitution of Empire Day celebra- 
tions. 

All but two of the original committee members are now de- 
ceased, and there is doubt as to the mode of procedure to be 
followed, in securing the release and utilization of such moneys. 

Advice is therefore sought as to whether: 

(a) The moneys constitute a trust fund ; 

(6) As to whether the remaining two committee members 
would be entitled to withdraw such moneys from the bank and 
utilize the same; or 

(c) Whether it would be necessary to convene a public meeting 
to appoint a new committee; 

(d) What alternative procedure may be necessary if the above 
arrangements are not feasible. 

A. MIRROR. 


Answer. 

We infer from the form of question (5) that the bank account 
stood in the names of members of the committee, or some of 
them, and that the two surviving members are recognized by the 
bank as entitled to draw on that account. On this assumption 
the answer to (a) and (5) is, in our opinion, yes. As for (c), we 
do not see how two persons can carry out such objects by them- 
selves. We suppose, also, that they may wish to find other persons 
wishing to share the responsibility, who can be appointed trustees. 








